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Ashurst Bill Can Conserve Judicial Independence 


Since the last preceding number of this JouRNAL was published the plans 
formulated by the conference of senior circuit judges for the perfection of the 
Ashurst bill have been carried out, and the bill awaits action by the congress. We 
have no hesitation in declaring this measure to be the most important one ever 
drafted for the improvement of either state or federal judicature. As told in 
following pages the bill provides means for continuing knowledge as to all phases 
of administration. It provides for quarterly reports on the operation of each of 
the numerous district courts. This is the necessary basis of policy. It provides 
for an annual conference of the district and circuit judges in each circuit as 
well as the annual conference of senior circuit judges with the chief justice. It pro- 
vides the ideal mode of dealing with the management of the multitudinous affairs 
of the most extensive judicial system that has ever existed. It makes of the entire 
system with all its judges and clerks an integrated body, aware of its own needs 
in administration, and empowered to take such steps as are indicated for economy 
of time, effort and expense. From these factors the lawyers, judges, litigants and 
the entire body politic will immensely profit. To this must be added the leadership 


which will speedily and profoundly encourage similar coordination of courts in 
the states. 


In the plan now perfected there emerges for the first time an answer to the 
concern always heretofore felt as to the safety of entrusting great powers to isolated 
judges, subject to no check except appeal according to law, and subject to suspicion 
in spite of good conduct and wise decisions. There comes an answer to the concern 
always felt regarding life tenure subject only to a mode of retirement so drastic 
that it can never take the place of continuous supervision, 


It has been declared that if congress should submit an amendment to the 
constitution making the office of United States judge elective, that amendment 


would surely be approved. At least it would be a mighty hard thing for the bar 
at the present time to refute the arguments of demagogues. 


The Ashurst bill has the virtues above ascribed to it, and in addition as 
complete assurance as we can have of buttressing judicial independence. Aside 
from delegated rule-making power, which is at present enabling the federal judiciary 
to better meet proper demands, there is no way to fortify judicial independence 
equal to that of enabling the judges to perform their work under judicial super- 
vision. There are countless ways of weakening judicial independence; fortunately 
we have now found the one most effective way of reinforcing independence in the 


essential judicial function. Its example will undoubtedly bring similar benefit to 
the state systems. 
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The Best Publicity Is the Cheapest 


Elsewhere in this number there is comment 
upon action taken by the Oregon State Bar in 
approving an increase in dues for the purpose, 
among others, of better informing its members 
through a monthly publication and of reaching 
the public through newspaper columns. Its com- 
mittee on public relations surveys its field and 
finds the newspaper editors welcoming. articles 
concerning the activities of the State Bar. This 
involves no outlay. The Editor is disposed here 
to express his own opinion (based on consider- 
able experience in trying to make a little money 
go a great way in publicity, and upon experience 
as a newspaper publisher) that bar committees 
generally have overlooked the most promising 
field for cultivating public opinion. 

Newspapers welcome contributions that can 
possibly interest any segment of their subscrib- 
ers. It is not increased earnings that the bar 
can be justified in seeking through publicity. 
The greatest interest of the profession is in being 
accepted as a necessary and thoroughly accept- 
able public agency. To create this status news 
concerning bar projects is the direct means. To 
cover it effectually in paid advertisements would 
not only be beyond a bar association’s financial 
capacity, but would serve only to breed skepti- 
cism. 

But the dissemination of interesting news is 
only one side, the affirmative side, of the solu- 
tion. The other side is not unimportant. It 
consists of letters to editors correcting, in 
courteous terms, all unfair criticisms, and, at 
times, explaining that the profession is doing 
what it reasonably can to proscribe questionable 
activities. 

This counsel is not complete without offering 
a technic. It is simple. There is only needed, 
for each community a committee member whose 
duty is first, to discuss the matter face to face 
with the editor, and then to see that affirmative 
matter is regularly supplied; and that letters for 
publication, signed by a prominent local lawyer, 
be submitted for publication in answer to slurs 
and unfair comments. Most editors sincerely 
wish to support worthy institutions; all editors 
are extremely sensitive to the opinions of re- 
spected members of the community. 

The counsel given involves some effort on the 
part of bar members scattered throughout the 
state. It has never been tried by lawyers, but 
has worked wonders, sometimes regrettably, in 
the hands of highly paid public relations counsel 
employed by powerful corporations. The bar 
would have a great advantage in dealing through 


respected amateurs 
quainted with editors. 

The plan proposed involves some effort. It 
would seem from much that has been printed 
that the amateurs who have canvassed possi- 
bilities have thought only of accomplishing their 
purpose by raising and spending money. They 
see that even worthless merchandise can be 
turned into profit through advertising. They 
assume therefore that there must be a generous 
expenditure, and that if they have the money 
the rest will be easy. But even the most flaring 
advertisement can tell only a little, and the 
bigger the expenditure the more the skepticism 
on the part of sensible people who need informa- 
tion, not boasting. 

As for radio advertising it seems captious to 
objtct if there is no charge. But what is put out 
in broadcasting must be sure-fire entertainment. 
The purpose, apparently, is to induce listeners 
to go to lawyers’ offices. This is far different 
from disseminating information which really 
builds confidence in the profession as a whole 
by giving information to people who do not need 
to have it buttered and sugared. 

A very large share of all display advertising is 
sheer waste. Much is indulged in merely to 
gratify the advertiser’s joy in seeing his name in 
big letters. Successful advertisers find it no easy 
matter to test and prove advertising methods. 
But they all know that sporadic expenditure is 
waste. Only a long campaign, or continuous 
advertising, can pay its way. Men who plan 
and sell advertising on a commission should never 
be accepted as advisers. One of their chief am- 
bitions is to corral a new class of amateur cus- 
tomers. All large commercial advertisers keep 
experts on salaries. 

This may not be wholly pertinent, but a gen- 
eration ago the medical societies accomplished 
much by requesting reporters and editors to omit 
mention of doctors’ names as far as possible. 
This accords not only with the physicians’ con- 
demnation of personal advertising, but as well 
with that of the legal profession. Ethical lawyers 
should resent, and endeavor to squelch, adver- 
tising gained by practitioners through cultivating 
reporters. — 

Another similar sermon is Needed to suggest 
that the bar anywhere can compel favorable 
advertising in news columns by acting as a body 
in promoting improvements in state and local 
government. It could be said that one of the 
duties of the profession, if only by virtue of its 
competence, is to promote nonpartisan move- 
ments in a number of fields of government. 


who are personally ac- 
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Integration of Federal Judiciary Now Probable 


In the last preceding number of this Journal 
there was comment at considerable length on 
the prospects for integration of the federal judi- 
ciary. It was not then presumed that the com- 
mitfee created by the conference of senior circuit 
judges would, within a few weeks, complete its 
work. This work involved a redrafting of the 
Ashurst bill, now pending in the senate, which 
provides for turning over to the judiciary its 
appropriate function long performed by the de- 
partment of justice. The conference of senior 
circuit judges, comprising Judges Groner (chair- 
man), Manton, Parker, Evans and Stone was 
assisted by Attorney General Cummings’ com- 
mittee comprising Arthur T. Vanderbilt, George 
Maurice Morris, Dean Herschel W. ‘Arant, Gor- 
don Dean and Alexander Holtzoff. 

The Attorney General was able to report com- 
pletion of the work to Senator Ashurst on 
December 30, and the bill was introduced on the 
first day of the session. This prompt action per- 
mitted of submission of the bill to the American 
Bar Association house of delegates on January 9, 
where it was approved. Even better than 
promptness is the fact that the bill appears to 
embody all that could be desired. 

Briefly stated, it provides for appointment of 
the director of the administrative office by the 
chief justice of the United States, who shall 
function “under the supervision and direction of 
the conference of senior circuit judges.” The 
important additions to the bill are briefly as 
follows: 

In each circuit the circuit judges shall con- 
stitute a council which shall meet at the call of 
the senior judge at least once in each year. The 
council will consider the quarterly reports of the 
administrative director on the condition of 
dockets in the district courts of the circuit and 
take such action as may appear necessary. “It 
shall be the duty of the district judges promptly 
to carry out the directions of the council as to 
the administration of the business of their re- 
spective courts.” 

The experience afforded by Judge Parker’s 
annual conferences in the fourth circuit is re- 
flected in the following section: 

“A conference shall be held annually in each 
judicial circuit, at such time and place as shall be 
designated by the senior circuit judge thereof, 
which shall be composed of all circuit and district 
judges within such circuit, with participation in 
such conference on the part of members of the bar 


under rules to be prescribed by the circuit court 
of appeals, for the purpose of considering the state 
of the business of the courts and advising ways 
and means of improving the administration of jus- 
tice within the circuit. . .” 

The enactment of this bill will mean actual 
integration of the federal system of courts, ex- 
tending from Hawaii and Alaska to Puerto Rico 
and the Canal Zone. It will make the judges 
responsible and give them all needed powers to 
discharge their responsibilities. It combines prac- 
tice with theory and affords that unification 
toward which Chief Justice Taft looked hope- 
fully as the natural development of the annual 
conference of senior circuit judges. 


Why Isolate and Insulate Our Judges? 


It is doubtless a conservative estimate that 
there were courts with congested dockets in large 
centers as far back as the middle of the last 
century. Congestion has been an inevitable fac- 
tor of our rigid system during a period of in- 
crease of population and expansion of business. 
It should not have been inevitable that for at 
least half a century the bench and bar of the 
country should have failed to develop the science 
of judicial administration. Substantive law will 
always be a matter of .controversy. Judicial 
administration, through trial and error, may be- 
come entitled to the term science. We say trial 
and error, for experiments will show both the 
way to do things and the way not to do them. 

Nor was there any gradual approach to needed 
experience. The beginning of understanding came 
through the creation of the municipal court in 
Chicago. Three widely differing bills were sup- 
ported in legislature. The one which was en- 
acted was drafted for a committee of business 
men by Hiram Gilbert. It took much of the 
proved experience from the reformed English 
judicial system and added certain useful features 
common in industrial and commercial practice. 
Under the vigorous administration of Chief 
Justice Harry Olson the new court quickly estab- 
lished itself as a highly successful experiment. 
Where it has not succeeded the fault clearly lies 
in the mode of selecting judges, which is thor- 
oughly political. Some of the statutory courts 
patterned after the Chicago court have done 
better in respect to preventing congestion of 
dockets by virtue of a better personnel and 
greater security of tenure. 

Most courts, however, are constitutional 
courts, and their judges generally have done little 
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to promote state-wide integration. There has 
been some slow progress, represented largely in 
judges’ associations, but the conception of a state 
judiciary fully aware of needed improvements 
and informed as to remedies is only now being 
acquired by bench and bar. This conception has 
grown apace with the studies made on behalf of 
a coordinated federal judiciary and now so well 
expressed in the redrafted Ashurst bill. The 
recent history of the accomplishments in Penn- 
sylvania through both administrative and rule- 
making powers, vested in a supreme court which 
has set up an advisory council, is illuminating. 

In this number there is presented the plan of 
the Indiana judicial council which is by far the 
simplest and most practical scheme for enabling 
the judges of all the courts to work together for 
the solution of all the problems involved in ad- 
ministration. If it is adopted it will be our 
most significant step toward solving vital prob- 
lems, assuming of course that a majority of the 
judges appreciate an opportunity to work to- 
gether for their common welfare, and for the 
welfare of the state. If adopted, it will be be- 
cause the bar works manfully for adoption. A 
judicial council cannot be expected to muster 
the support needed. And a bar that can take 
advantage of this opportunity can be counted on 
to encourage the bench to full development of 
the powers conferred. 


Judge John J. Parker’s Leadership 


No better proof of the principles involved in 
judicial integration could be desired than that 
set forth in the recent December number of the 
American Bar Association Journal by Attorney 
General Cummings, wherein it is told how sev- 
eral years ago a federal circuit conference was 
set up by Judge John J. Parker, senior circuit 
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judge, and how it has become a model for all 
circuits. A few sentences will be quoted: 

“Originally the conference was conceived as a 
method of studying congestion of dockets and 
transfer of personnel. It quickly grew beyond this 
narrow sphere and now devotes itself to a gen- 
eral survey of the needs of the circuit, to the dis- 
cussion of common problems, to a study of recent 
developments in jurisprudence. It set out defi- 
nitely to break up the ‘isolation’ to which I have 
alluded. The judges conduct for themselves a 
school of jurisprudence in law and legal admin- 
istration. It has been successful far beyond the 
fondest dreams of the eminent jurist who called it 
into being. Judge Parker’s work in connection 
with these conferences represents an outstanding 
contribution to the solution of a vital problem. As 
the conference has developed through the years it 
has pointed the way to meet the need for similar 
institutions throughout the country.” — 

After two conferences of judges members of 
the bar were invited to attend on the second and 
third days. A year ago permanent form was 
given to the conference by a rule of court, the 
text of which follows General Cummings’ article. 
His final paragraph especially deserves quotation: 

“T am deeply impressed by the idea that nothing 
could be done for America that would improve 
the tone and temper of public life more than swift 
and speedy justice in our civil and criminal courts. 
I am convinced also that many of the defects at- 
tributable to the administration of federal justice 
are traceable to the fact that our federal courts 
have been operating without sufficient statistical 
information, and have been too long quarantined 
against the infiltration of new ideas and valuable ex- 
periences developed in other sections of the coun- 
try. I commend to bench and bar the methods 
employed in the fourth circuit under the wise 
leadership of Judge Parker, because unlike many 
experiments it has been subjected to the acid test 
of an eight-year trial and has proved its worth.” 

Are there no state judicial systems that could 
not profit through a “school of jurisprudence in 
law and legal administration,” that could not 
profit through breaking up their “isolation” ? 


Cummings Summarizes Needs of Federal Judiciary 


At the close of Attorney General Cummings’ 
six years of service the department of justice 
issued a small pamphlet containing the recom- 
mendations which were first published in his re- 
port for the fiscal year 1938. This pamphlet of 
fifteen pages should be widely distributed; doubt- 
less copies may be had for the asking. 

In referring to the recommendations it is 
timely to meet a criticism, that the JouRNAL has 
not sufficiently appreciated the great work done 
on behalf of the federal judicial system by Gen- 


eral Cummings. So it is here said, as editorial 
opinion, that in the entire history of the nation 
there has been no man, citizen, judge, or official 
who has so mastered the needs of the system 
or approached the retiring attorney general in 
formulating legislation to meet these needs; or, 
for that matter, in favorably influencing the com- 
mittees of congress. For this credit is also due 
President Roosevelt, who stubbornly effected a 
study of New York justice, which resulted in 
creation of the judicial council. 
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The summary of recommendations includes 
fifteen items. -In the group which now seems 
most imperative are: establishing the administra- 
tive office for the courts, under the control of 
the judiciary (Ashurst bill); empowering the 
supreme court to regulate by rule all procedure 
in criminal cases prior to verdict. 

Hardly less significant are the following: to 
permit appeals in criminal cases with power for 
the circuit court to either reduce or increase the 
penalties, which approximates the English system 
(see Vanderbilt on English court of criminal ap- 
peals, Journ. AJS, 20-95); to establish a system 
of public defenders; to permit comment on a 
defendant’s failure to testify, and to require 
notice of defense by alibi; to permit a defendant 
to waive indictment and accept prosecution by 
information (a feature of criminal procedure 
long employed in a majority of the states); to 
permit the government to appeal from an order 


191 


in a criminal case which sustains a demurrer, or 
like pleading; to permit trial of petty offenses 
by commissioners; to provide for voluntary re- 
tirement of judges under disability; and finally, 
a constitutional amendment to provide for com- 
pulsory retirement of judges on full pay at the 
age of seventy.” 

These reforms are needed immediately, and all 
but the last named should constitute one of the 
major projects of the organized bar, to be im- 
pressed upon the congress without delay. 

In a few lines the shocking facts concerning 
delay of litigation are set forth. This first com- 
putation shows that 50.2 percent of the cases 
had been pending for a year or longer; 32 per- 
cent had languished for two or more years, 22 
percent for three years, 16 percent for four years, 
and 13 percent for five years or longer. The 
need for eight additional district judges and three 
more circuit judges is emphasized. 


Judge Merrill E. Otis Condemns Pending Bill 


It may have been due to the searching studies 
of federal judicature precipitated by the Presi- 
dent’s court bill of 1937 that attention was 
turned both in and out of congress to proposals 
for a mode of involuntary retirement of federal 
judges alternative to impeachment. It may 
have been also the latest instance of impeach- 
ment of a judge, in a preceding session. 

The proposals were based on the theory that 
impeachment power as provided in the constitu- 
tion was a mode whereby the congress should 
have a certain supremacy over the executive 
and judicial branches, but that it was not neces- 
sarily a sole means of implementing the term 
“good behavior” as applied to judges. There is 
novelty in this theory, and a certainty of con- 
flict of opinion until such time as a law is enacted 
and a case made against a judge which would 
enable the supreme court finally to resolve the 
constitutional question. 

Senator McAdoo introduced a bill which pro- 
vided that the attorney general should institute 
proceedings analogous to quo warranto before a 
tribunal embracing the senior circuit judges, and 
defended it in a session of the senate held Apr. 
23, 1936. (See Jour. AJS, 20:37.) 

The December, 1936, number of the Kansas 
City Law Review contained a spirited attack on 
this bill and the theory involved, by Judge Mer- 
rill E. Otis, of the federal court for the western 
district of Missouri. 

On January 8, 1937, Chairman Hatton W. 





Sumners, of the house judiciary committee, in- 
troduced a bill (H.R. 2271) which provided that 
the house of representatives by resolution could 
institute a civil proceeding against a judge com- 
plained of to be heard by a bench of three cir- 
cuit judges to be designated by the chief justice. 
The bill provided that in such an action the 
United States should be represented by the 
attorney general or by counsel designated by 
him, or by counsel designated by the house of 
representatives. Otherwise the procedure was 
to be prescribed by the supreme court. This 
bill was amended after a committee hearing and 
was passed by the house with a large majority. 

On the first day of the present session Chair- 
man Sumners introduced an amended bill, as 
follows: 

A bill to provide for trials of any judgments 
upon the issue of good behavior in the case of cer- 
tain federal judges. 

Be it enacted by the senate and house of rep- 
resentatives of the United States of America in 
congress assembled, that whenever a resolution of 
the house of representatives is directed to the chief 
justice of the United States, stating that in the 
opinion of the house there is reasonable ground 
for believing that the behavior of a judge to whom 
this act applies, as provided in section 6, has been 
other than good behavior within the meaning of 
that term as used in section 1 of article III of 
the constitution, the chief justice shall convene, 
or cause to be convened, the circuit court of ap- 
peals of the circuit in which the judicial district 
of the judge is situated in special term for the 
trial of the issue of good behavior of such judge. 
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The chief justice shall designate three judges of 
the circuit courts of appeal (one of whom he 
shall designate as presiding judge and any one or 
more of whom may be judges of the circuit court 
of appeals of circuits other than the one convened 
in special term) to serve on such court. Such 
court shall have jurisdiction to determine the 
right of such judge to remain in office. 


Sec. 2. All of the facilities, services, and equip- 
ment of the United States in the circuit in which 
any such court may sit which may be appropriate 
and useful for the purposes of such court, are 
hereby made available for its use, and every off- 
cer of the United States is hereby required to 
cooperate with each such court and its several 
members and to make available all necessary court- 
room and office facilities, stenographic and other 
services; and the clerk and marshals of the circuit 
court of appeals in any circuit in which any such 
court may sit are each hereby required to serve 
such court in the same manner, and as fully as 
they are, respectively, required to serve the United 
States circuit court of appeals of that circuit. 


Sec. 3. It shall be the duty of the managers 
designated by the house of representatives to in- 
stitute on behalf of the United States, and to 
represent the United States in, a civil action in 
such court to determine the right of such judge to 
remain in office. In any such action, the United 
States shall be a party to such controversy and 
shall have all the rights and duties of a plaintiff 
in a civil action in the federal courts and the 
judge shall have all the rights and duties of a 
defendant in such an action. All matters of 
procedure in any such action shall be governed by 
rules prescribed by the supreme court, but the 
trial shall be without a jury. 


Sec. 4. If the court determines that the be- 
havior of the judge has been other than good be- 
havior within the meaning of that term as used 
in section 1 of article III of the constitution, the 
judgment of the court shall be that the judge is 
thereupon removed from office, but no other pen- 
alty shall be imposed by the court. 


Sec. 5. From the judgment of any such court, 
either the United States or the defendant, may, 
within 30 days after its rendition, but not later, 
appeal to the supreme court of the United States. 
Notice in writing of the taking of such appeal 
must be filed in the office of the clerk of the trial 
court and also of the clerk of the supreme court 
of the United States, and a copy thereof must be 
served on opposing counsel. Such appeals shall 
be subject to and governed by the rules of prac- 
tice and procedure now regulating appeals to the 
supreme court of the United States, or such rules 
as may hereafter be adopted by the supreme court 
of the United States. The judgment appealed from 
shall remain in full force and effect, and shall be 
final and binding, unless or until it be reversed by 
the supreme court of the United States upon ap- 
peal. If the judgment appealed from be that of 
removal from office, the appellant shall forthwith 
cease to have any power, authority, or right to act 
as judge, but his salary shall be paid him until the 
determination of such appeal. 


Sec. 6. This act shall apply to all judges of 
courts of the United States, the District of Co- 
lumbia, and the territories and possessions, who 
hold their offices during good behavior, except 
the judges of the United States court of ap- 
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peals for the District of Columbia, the judges of 
the circuit courts of appeals, and the justices of 
the supreme court of the United States. 

Anticipating this renewal Judge Merrill E. 
Otis prepared another critical article, entitled: 
A Proposed Tribunal: Is It Constitutional’, 
which appeared in the December, 1938, number 
of the Kansas City Law Review. This article 
goes into every phase of the subject and is 
replete with powerful arguments against the con- 
stitutionality of this bill, or any other which 
purports to vary the mode provided in the con- 
stitution for the removal of federal judges. The 
article fills forty-seven pages, which makes it far 
too long for reprinting in full. It is unfortunate 
that an article of such great import should have 
appeared in a journal of small circulation, and 
that only 100 reprints were made. This article 
is intended to convey Judge Otis’ views in com- 
pact form. 


Part I contains references to the views of 
James Madison, John Jay and Alexander Hamil- 
ton; part II presents the plans above referred 
to; part III discusses Chairman Sumners’ plan 
from the standpoint of its possibilities; part IV 
contains a detailed discussion of constitution- 
ality; part V, an appendix, deals with the argu- 
ments on behalf of the alleged power set out by 
Professor Burke Shartel under the title: Federal 
Judges, Appointment, Supervision and Removal 
—Some Possibilities Under the Constitution, in 
Michigan Law Review, vol. XXVIII, nos. 5, 6 
and 7. 


The heart of Judge Otis’ argument is that 
assumption of any procedure for the removal of 
federal judges other than that provided in the 
constitution, however well considered, would 
necessarily imply power on the part of congress 
to so change the procedure from time to time, 
or as needed for tyrannical action, so that judi- 
cial independence would be destroyed. By way 
of illustration he presents the terms of a bill 
which could be defended on the same grounds 
as the pending measure, as follows: 


A Suggested Bill 


Section 1. There is hereby established a court 
for the trial of charges of misconduct in office, 
brought, in the manner hereinafter provided, 
against justices and judges of the courts of the 
United States. 


Section 2. The court hereby created shall be 
presided over by a single judge who shall be ap- 


pointed by the president, by and with the advice 
and consent of the senate; 





"A copy of Judge Otis’ article was not received 
until this number of the JouRNAL was practically 
ready for printing. Its preparation, even in brief 


form, accounts for delay in mailing —Editor. 
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Section 3. The attorney general or any assistant 
attorney general or any United States attorney 
may bring charges of misconduct in office against 
any justice or judge by filing in the court hereby 
created an information setting out such charges; 


Section 4. The justice or judge charged as pro- 
vided in section 3 hereof shall be tried speedily. 
If found guilty he shall be removed from office. 


Section 5. The judgment of the court hereby 
established shall be final as to facts and law. 

The parallel appears to be fully justified. 
The point is undoubtedly made that a carefully 
legislated plan for involuntary retirement, once 
held by the supreme court to be constitutional, 
would permit a congress dominated by reckless 
majorities to create a procedure which, by a 
suitable choice by the President of a judge as 
executioner, could displace five supreme court 
justices, or any other justices or judges. 


The parallel is justified, but this does not mean 
that a party dominant in the White House, the 
senate and the house of representatives would 
now or later need a novel or circuitous means 
to destroy judicial independence and dispose of 
faithful judges. The impeachment procedure 
provided by the constitution supplies every need 
for forcing judges to comply, in their decisions, 
with partisan demands. It would be regular, and 
much simpler, though just as dastardly, for a 
party dominant in both houses to impeach and 
remove five supreme court justices. 


Judge Otis quotes the pertinent clauses of the 
constitution in respect to impeachment, including 
section four of article two: “The president, vice- 
president and all civil officers of the United 
States shall be removed from office on impeach- 
ment for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors,’ and shows 
how “high crimes and misdemeanors” have come 
to include offenses not specifically criminal. 

“Said the author of the Federalist, speaking of 
the Senate as the court provided in the constitution 
for the trial of impeachments: ‘The subject of 
its jurisdiction are those offenses which proceed 
from the misconduct of public men, or in other 
words, from the abuse or violation of some pub- 
lic trust.’ ” 

He quotes also William Howard Taft, who 
said: “By the liberal interpretation of the term 
‘high misdemeanor’ which the senate has given, 
there is now no difficulty in securing the removal 
of a judge for any reason that shows him unfit.” 
No better illustration could be afforded than the 
most recent removal, on non-specific grounds, of 
a district judge through impeachment. 


Judge Otis, in a different way, proves that 
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Chairman Sumners’ proposed method could not 
be intended to work. Quoting: 


“Assuming that congress has established a trib- 
unal for the trial of judges, the tribunal will be 
one to which no case can ever be brought. For 
no one can be empowered to bring a charge against 
a judge in the newly created court. Even the 
house of representatives itself could not bring the 
charge, for while the house of representatives has 
the ‘sole power of impeachment,’ its impeach- 
ments can be tried only in the senate.” 

Our author points to the significance of the 
word “sole” used to restrict the power of the 
house to impeach, and of the senate to try 
officers. 


“Already we have seen, however, that no other 
than the house of representatives can bring a 
charge of misconduct against a civil officer for 
the purpose of securing his removal from office. 
Let us lay that conclusion to one side and assume 
arguendo that congress can authorize and that it 
has authorized the attorney general to charge civil 
officers with misconduct for the purpose of secur- 
ing their removal from office. Either that charge 
is ‘impeachment’ or it is the same thing with a 
different name. But, says the constitution, ‘The 
senate shall have the sole power to try all im- 
peachments:’ To the emphasis given by the word, 
‘sole,’ is added the further emphasis arising from 
the word, ‘all.’ Using the word, ‘sole,’ the Fram- 
ers said in effect: ‘Let it be clearly understood, 
the senate alone shall have the power to try im- 
peachments, no other body, no other tribunal, 
no other court shall exercise that power.’ Using 
the word, ‘all,’ the Framers said, in effect: ‘Let 
it be clearly understood, we have given the senate 
the exclusive power to try impeachments, all im- 
peachments, not merely impeachments of the presi- 
dent and vice-president and supreme court justices, 
but all impeachments.’ What shameful mockery 
of the Framers to interpret the clauses. “The 
house of representatives . . shall have the sole 
power of impeachment,’ and, ‘The senate shall have 
the sole power to try all impeachments,’ as if 
they read: ‘The house of representatives shall 
. have the sole power of impeachment, pro- 
vided, however, the congress may vest exactly 
the same power, called by a different name in the 
head of the department of justice or any other 
official of its choosing’; and, “The senate shall 
have the sole power to try all impeachments, pro- 
vided, however, the congress may vest exactly 
the same power, called by a different name, in 
any kind of court congress may establish!’ 

“That each of these two provisions prohibits the 
creation of a court for the trial of judges seems 
so clear that one finds it difficult to comprehend 
what has misled a few, at so late a day as this. 
Some have suggested that the impeachment process 
was intended only as the exclusive legislative proc- 
ess for removing judges. Some have bottomed 
an argument on what they term the ‘hiatus,’ be- 
tween ‘high crimes and misdemeanors’ for which 
judges may be impeached, and the termination of 
the ‘good behavior’ for which judges are ap- 
pointed. Neither of the suggestions will bear even 
slight analysis.” 











194 JOURNAL OF THE 


The Problem of the Arbitrary Judge 


Is it life tenure that makes certain judges 
arbitrary? Lawyers who consider a judge who 
has tenure for good behavior—in other words, 
an appointed judge—to be arbitrary, are likely 
to attribute the fault to security of tenure. But 
those who practice before judges having short 
terms, as a majority of lawyers do, are as likely 
to find instances of arbitrary conduct. Usually 
this has not shaken their faith in short terms, 
partly because they hope that the next election 
will relieve them, and partly because they do 
not realize the true remedy for offensive court- 
room manners. Nor can they readily make com- 
parisons between judges having different kinds 
of tenure. 

In cities in which there are properly organized 
trial courts, with substantial administrative 
leadership, there is always a recourse. To a 
large extent this movement toward organized re- 
sponsibility for administration has developed 
since Albert M. Kales analysed all the problems 
of judicial administration and offered adequate 
remedies. Kales combined powers of analysis 
with fertility of invention as has no other worker 
in this field. It was he who proposed inde- 
terminate tenure now generally accepted wher- 
ever proposals exist for improvement in selection 
and tenure. He pointed to the fact, generally 
unobserved, that the ordinary judicial election, 
wherein the incumbent judge had to face com- 
petition, was as unfair to the judge as the much 
contemned recall election. If the recall election 
included also the selection of a possible succes- 
sor to the incumbent judge, it was virtually on 
a par with the ordinary election. If it involved 
the question of recall only it could be considered 
one form of popular participation in judicial 
selection. And as such form it was the only 
way in which lay voters could be expected to 
express their feelings with any measure of in- 
telligence. Being mostly ignorant as to the 
qualifications which the office deserves and of 
the qualifications possessed by competing can- 
didates, any large body of voters would only 
be gambling. Kales’ studies were based largely 
on his Chicago experience, where there existed 
both good and bad types of judicial organization 
and a mode of selection which has continued to 
prejudice good organization and to make had 
organization still worse. 

In condensed form Kales included his pro- 
posals for selection and tenure in a small volume 
entitled Unpopular Government in the United 
States. 
In quoting therefrom his comment on the prob- 


(University of Chicago Press, 1914.) ° 


lem of the arbitrary judge and the need for re- 
sponsible administration of courts, the reader 
should understand that the machinery proposed 
for a unified metropolitan bench would apply in 
principle to an entire state judiciary. 


Remedy for Arbitrary Conduct 


“Tt is a grave mistake to suppose that judges 
exercise their judicial power in a distasteful and 
arbitrary manner merely because they hold for 
life or during good behavior. An arbitrary or 
disagreeable course of action by a judge arises 
principally from the fact that he is subject to 
no authority which can receive complaints against 
him and act upon those complaints by way of 
private or public criticism and correction of the 
judge. The best protection against arbitrary 
and disagreeable actions by judges is a duly con- 
stituted body of fellow judges who hold a posi- 
tion of superior power and authority and to 
whom complaints as to the conduct of judges 
may be brought and who may investigate those 
complaints and exercise a corrective influence. 
When a considerable number of judges in a 
metropolitan district are provided with a chief 
justice and organized for the efficient handling 
of a great volume of business, the means of 
securing the exercise of a corrective influence 
over their conduct at once appears. . . . The 
chief justice should be the presiding justice of 
the appellate division and each of the other di- 
visions should have a presiding justice with large 
powers over the way in which the work of each 
division is handled. The chief justice and the 
presiding justices of divisions should form a 
judicial council or executive committee, with 
considerable powers over the way the court as 
a whole is run. 

“To such a judicial council there should be 
committed the power to remove from office any 
judge, other than the chief justice, and to re- 
prove, either privately or publicly, or transfer 
any such judge to some other division of the 
court for inefficiency, incompetency, neglect of 
duty, lack of judicial temperament, or conduct 
unbecoming a gentleman and a judge, for the 
good of the service, or to promote its efficiency. 
The power of removal by the council should be 
exercised only where written charges have been 
filed and after an opportunity has been given 
to the judge to be heard in his own defense. 


Proposal for Listing Eligibles 
“The existence of a judicial council composed 


of the chief justice and the presiding justices of 
the different divisions of the court, each one re- 
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sponsible for the way in which the work of his 
division is handled, suggests also a practicable 
way in which to stimulate efficiency at the bar, 
provide a service test for candidates for places 
on the bench, and subject the appointing power 
of the chief justice to a slight but reasonable 
control. The judicial council should be given 
power to appoint upon an eligible list for each 
division of the court twice as many members 
of the bar as there are judges in the division. 
The chief justice, in appointing judges to a place 
in any division of the court, should be required 
to select from this eligible list on the occasion 
of every other appointment at least. The opera- 
tion of such a plan would be to place in the 
hands of the presiding judges of divisions an ex- 
press authority to suggest what members of the 
bar practicing before their divisions respectively 
would make satisfactory judges for each division. 
It would also operate to stimulate the efforts of 
lawyers and promote competition to secure places 
upon such eligible lists by specialization in ‘prac- 
tice before particular divisions. This would de- 
velop an expertness in the handling of litigation 
which does not now exist on the part of any con- 
siderable number of the bar.” 





Bright Prospects for Judicature 
(Contributed) 

There could be no better news at this time 
than is afforded by the revision and introduction 
in the senate of the federal judiciary administra- 
tion bill and the apparent agreement of all in- 
terests involved. Its enactment will be of sig- 
nificance fully equal to that of the rules for trial 
courts because the principle of judicial coordina- 
tion will so justify itself in a short time as to 
affect profoundly bar and judicial opinion 
throughout the states. More promptly than was 
anticipated the new rules have inspired the judges 
and practitioners in the state courts to work for 
conformity. 

In support of this movement comes inevitably 
the desire for judicial rule-making power, already 
present in fifteen states, and definitely sought in 
a number of others. It once was assumed that 
rule-making authority would be automatic in 
action. From the slowness of supreme courts 
to act, and from the example set by the federal 
supreme court in creating an advisory drafting 
committee, and from the success of this method, 
it is no longer necessary to argue on behalf of 
such committees. The only question is whether 
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they shall be created for specific studies or shall 
be permanent aids to the justices. The answer is 
obvious. Procedural rule-making is more or less 
a continuing function. 


The checking of decisions on the new federal 
rules by the department of justice affords present 
proof of the need for a permanent arm of the 
court. Alexander Holtzoff’s work speaks for it- 
self. It is to be hoped that the supreme court 
will shortly appoint its own committee to per- 
form this function. Uniformity of decision on 
rules questions is necessary if the rules are to 
afford the greatest possible satisfaction. We 
have seen that among law teachers and practi- 
tioners there are thoroughly capdble men. A 
permanent rules committee, having no more than 
advisory power, appears to be quite necessary. 

On the assumption that the Ashurst bill, pro- 
viding judicial administrative powers for the 
federal system, will be enacted, the opinion may 
be ventured that there will be less need for a 
mode of involuntary retirement of judges, more 
fair to the bench and less irtesponsible than 
impeachment. A reason for this opinion lies in 
the creation, by the Ashurst bill, of such thor- 
ough coordination in the circuits, with continuing 
supervision of dockets, that when it appears that 
any judge is unable for any reason to fully dis- 
charge his function, he will readily be persuaded 
to resign on pension. There is experience to 
support this theory, both in this country and in 
others. The theory at least is defendable, and 
this makes the significance of the Ashurst bill 
even greater. In any large judicial staff there 
can be no real government except self-govern- 
ment. 


It is impossible to improve upon the state- 
ment made by Chief Justice Hughes, addressing 
the American Law Institute, and anticipating an 
appropriate scheme of administration for the 
federal system: 


“After the law has been fully restated, and 
the last improvement has been made in rules of 
procedure, we must still look to our judges, and 
especially to those who sit in the trial of cases 
where the facts are elicited and the rules of law 
applied, for the true administration of justice. 
That work cannot fail to be aided by systematic 
and competent observation and report. It needs 
the correction and stimulus afforded by periodic 
and deliberate expressions of the bar both in 
criticism and approval.” 
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Bill Drafted to Coordinate Indiana Judiciary 


The third annual report of the Indiana judicial 
council (Part I) dated Dec. 1, 1938, contains, 
besides statistics, a draft act entitled “An act 
coordinating the state judicial system,’ which 
may well serve to accomplish coordination, the 
lack of which in virtually all states has been the 
chief handicap to economical and efficient ad- 
ministration. The plan offered is a simple one; 
the reasons for its submission are readily under- 
stood; its adoption would result in a substantial 
saving of money and immeasureably improve 
the status of the entire system of justice. 

That system has been similar to those in most 
states; there is one intermediate court of appeal, 
circuit and probate courts, and certain local 
criminal, juvenile and municipal courts. The 
Indiana constitution authorizes the legislature to 
provide for temporary assignments of judges. 
The proposed act amplifies existing statute law 
and provides for coordinated administration 
throughout the state. 

The need is expressed clearly through the fail- 
ure of the existing plan to fully meet needs. 
There are ninety-two counties. The need for 
equalizing judicial service among them is shown 
clearly by the statistical report, as well as the 
shortcomings of the law as it now stands. 

The plan embodied in the act apportions the 
ninety-two counties to ten districts. It provides 
for each district a “presiding judge” to be chosen 
by the judges of the district from their number. 
Collectively the judges of the district constitute 
the “district conference” which is to meet on 
the second Saturday in March, or on call issued 
by the presiding judge. 

The ten district presiding judges, together with 
the “chief judge of the appellate court” and the 
“state chief judge,” constitute the state confer- 
ence of judges, which is to meet annually on 
the first Monday in April, or on call of the state 
chief judge. The state chief judge is head of 
administration, and is selected by his colleagues 
in the supreme court. He is authorized to as- 
sign judges to temporary service in the appel- 
late court; to make assignments where needed 
from one district to a court in another district; 
and “supervise the business of the courts of the 
state to insure an expeditious treatment of all 
judicial business.” Assignment of a judge to 
serve in another district is contingent upon a re- 
quest from the presiding judge of that district 
and the acquiescence of the judge so assigned. 

The terms of the state chief judge and the dis- 
trict presiding judges is two years. Provision is 


made for substitutes when any of these officials 
are unable to serve. 


Duties of State Conference 


The state conference, through its twelve mem- 
bers, affords a conspectus of administration 
throughout the entire system of state courts. Its 
duties include a survey of the operations of the 
judiciary ; recommendations to the legislature not 
inconsistent with the delegated rule-making 
power of the supreme court; recommendations to 
the districts in the interest of uniformity and 
expedition of business; preparing plans for as- 
signment of judges from one district to another; 
consideration of recommendations from the dis- 
trict conferences; reporting annually to the judi- 
cial council, the governor and the supreme court. 


Foundation for Present Plan 


In support of the draft act the judicial coun- 
cil says: 

“At the present time each trial court in the 
state is an entity unto itself and there is no pro- 
vision in the Indiana law for the integration and 
coordination of the work of the courts. In the 
survey conducted by the judicial council in 1936, 
the lawyers of the state by a substantial majority 
voted in favor of a unified system of trial courts 
under an administrative head. The Indiana state 
committee on governmental economy in 1935 made 
a recommendation along these lines. This summer 
the American Bar Association went on record as 
favoring such a program in the various states.” 

While the purpose of the legislation is broad 
and inclusive the plan is admirably simple. It 
utilizes, through coordination, the agencies 
already existing, and with an assured saving in 
cost. No salaried offices are created. It is to 
be commended for its inclusion of miscellaneous 
local courts and their judges. 


The judicial council in its first statistical 
studies disclosed the waste and inefficiency of the 
existing law. With no apparent reason except 
lack of coordinated planning some trial judges 
appear to perform three or four times as much 
work as some others. The resulting delays of 
justice in some counties and idle courts in others 
is unavoidable without statistical reporting plus 
coordinated management. The grouping of coun- 
ties in districts will go far to increase judicial 
accomplishment without appreciable added cost 
and without undue burdens. This local home 
rule is provided through an organization of all 
the judges of each district. When transfers 
from one district to another are indicated the 
state conference of judges, a representative and 
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wieldy body of twelve members, can meet all 
needs. 
Judicial Integration Effected 

It might appear that this is a lot of machinery 
for the purpose of enabling all courts to perform 
their proper share of the judicial work. One 
answer is that the function is a continuing one, 
that it requires knowledge of conditions and of 
judges. It is obvious, however, that there is 
much more to the system. Under organized 
direction means for avoiding waste of time and 
effort will inevitably be developed in various 
courts. The system provides for reporting such 
innovations and procedures to the district con- 
ferences, and by them, annually, to the state 
conference. Only through some such system is 
it possible for the judiciary of a state to become 
aware of its obligations and the means for ful- 
fillment. The judges are not in any manner 
constrained, but are afforded machinery to enable 
them to work more efficiently and to establish 
records in support of a pride of service. The 
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system affords for the first time a laboratory for 
the testing of many details of practice; it affords 
opportunity for full deliberation as to proposed 
improvements. Much of judicial administration 
resides necessarily in the individual judge, who 
needs to learn of experience had by his col- 
leagues. The general rule-making power has 
been conferred upon the supreme court, the final 
arbiter after opinion derived from practice has 
been discussed in district and state conferences. 

These are the factors of the integrated judi- 
cial system. 

The judicial council report presents a summary 
in thirteen pages of the constitutional provisions 
and statutes in various states concerning the 
interchange of judges, suggesting that in most 
states the needed coordination of judges for the 
exercise of administrative duties may be accom- 
plished without constitutional amendment. 

It will be interesting to learn what objections 
legislators may be able to concoct, and how 
assembly lawyers react to the proposal. 


Analysis of Ohio Vote on Appointive Judiciary 


By Howarp L. BARKDULL, Chairman 


The electorate of Ohio on November 8, 1938, 
defeated by a vote of two to one a proposed 
constitutional amendment for an appointive 
judiciary. In no county 
of the state was there 
a majority in favor of 
the amendment; in the 
rural districts the ma- 
jority against it was 
heavier than in the 
cities. 

In Cuyahoga County, 


where Cleveland is 
located, there were 
121,000 for, 168,000 
against; in Hamilton 





County (Cincinnati) 
74,000 for, 98,000 
against. In the next 
group of cities of smaller size, the percentage 
against the amendment was greater; Frank- 
lin County (Columbus) 34,000 for, 75,000 
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against; Lucas County (Toledo) 27,000 for, 
54,000 against; Montgomery County (Dayton) 
27,000 for, 47,000 against; 
(Akron) 


Summit 
59,000 against; 


County 


23,000 for, Stark 





County (Canton) 19,000 for, 44,000 against. In 
Mahoning County, of which Youngstown is the 
county seat, the vote was much closer: 30,759 
for, 32,189 against. In the rural counties the 
vote was overwhelmingly against the proposal, 
all the way through the alphabetical list, from 
Adams County (1812 for, 5768 against) to 
Wyandotte County (1677 for, 5298 against). 
The total vote for the amendment was 621,011, 
and against it 1,237,443. Voting at the election 
were 590,950 persons who declined to cast a 
ballot on this proposal. 

Backing the amendment were the Ohio State 
Bar Association, the Ohio League of Women 
Voters (the result of their work was noticeable 
in each of the counties where there is a local 
League), the Ohio Chamber of Commerce, the 
Ohio Bankers Association, the Ohio Congress of 
Parents and Teachers, the Ohio Council of Retail 
Merchants and the Ohio Farm Bureau, as well 
as most of the newspapers of the state, especially 
in the larger cities. Only three of the metropoli- 
tan papers were in opposition. 

Against it were the labor organizations (includ- 
ing both the Ohio Federation of Labor and CIO). 
the Ohio State Grange, the Ohio chapters of 





198 


the National Lawyers Guild, the Ohio League 
to Preserve Democracy and Elected Judiciary 
(incorporated September 8, 1938) and a few 
newspapers. The democratic state convention 
adopted a plank against the amendment. The 
campaign revealed a distinct lack of unity on 
the part of the lawyers of the state, especially 
in the smaller towns and to some extent in the 
cities as well. Many lawyers openly opposed 
the amendment and worked against it, cooper- 
ating with the politicians in their desire to retain 
an active part in the selection of judges. 

The conservative trend, reflected throughout 
the 1938 election, revealed that the people have 
no present desire for further experimentation in 
government. The President’s supreme court pro- 
gram, the appointment of Justice Black, the 
defeat of the reorganization bill and the centrali- 
zation of authority in the chief executive during 
recent years, combined to cause a strong psycho- 
logical reaction against the amendment. There 
was the additional fact that the war scare in 
Europe caused the voters to oppose any measure 
which they thought might be a first step in the 
direction of dictatorial powers. This proposal 
was represented by its opponents as being un- 
democratic and leading toward the condition of 
affairs which prevails in Germany, Italy and 
Russia. 

The judicial council plan for nomination of 
persons eligible for appointment was branded 
as an effort on the part of the legal profession 
to handpick the judges, and it was claimed that 
the lawyer was given too great a participation 
in the entire process. 

Lack of time and money made it impossible 
properly to educate the people with respect to 
the need for this change and to convince them 
that the amendment would remedy the defects 
in the present system. 

The large vote against the plan in the rural 
counties was due to a number of causes. The 
committees working for the amendment were less 
active in those counties; the rural voters were 
less influenced by the metropolitan papers, while 
the country press was as a rule either neutral 
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or opposed; people living in the rural districts 
considered this as a problem for the cities, and 
their lack of familiarity with city conditions led 
them to oppose any reform which so far as they 
could see was not needed in the smaller counties; 
they thought that the plan would require the 
appointment of all judges whereas in fact it 
applied to local courts only after the locality 
itself so decided. The rural counties voted very 
strongly Republican, and this has been construed 
as a protest vote against further experimentation. 

Before the question is again submitted to the 
voters of Ohio, certain changes in the plan may 
be deemed necessary, and at the present time 
there is much discussion among the proponents 
of the amendment as to whether it should cover 
all courts at one step, as was provided by the 
1938 proposal, or whether in the first instance 
only the Supreme Court should be _ included. 
There is some possibility that the lawyers should 
not be the principal sponsors and that the burden 
should be carried by laymen. It is felt that the 
issue should not be raised again until the bar 
is more solidly behind the plan, and to this end 
the proposal must be one which a large majority 
of the lawyers of the state are willing to support. 
A more widespread educational campaign will be 
necessary; results were much better in 1938 
wherever a _ satisfactory explanation of the 
amendment was made. It will be advisable also 
that the form of the amendment be simplified. 
The steps in the appointment of a judge under 
this plan were rather complicated, and instead 
of attempting to penetrate the fog, many voters 
concluded blindly that the proposal was unworthy 
of their support. 

The issue is still a live one in the State of 
Ohio and the proponents of the plan are confi- 
dent that the efforts devoted to this cause in 
1938 were not lost, even in the face of an 
overwhelming adverse vote. Ohio is a conserva- 
tive state, inclined to be slow in adopting inno- 
vations, but open to conviction after receiving 
a complete understanding of the merits of the 
case. 


You will search history in vain for any instance where tyranny 
or despotism has been established by a court; and on the other 
hand, one of the first steps in the establishment of a despotism is 
to limit the power of the judiciary.—John J. Parker, Jr. 
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Michigan State Bar’s Work for Judicial Appointment 


By Georce E. Branp* 


Bar association discussion in Michigan as to 
appointment of judges became definite in 1932 
when the Michigan State Bar Association created 
a special committee on 
judicial selection and 
tenure. The commit- 
tee reported in 1933,? 
tentatively recommend- 
ing appointment (dur- 
ing good behavior) of 
the judges of all courts 
of record, except pro- 
bate courts, by the 
governor with the ad- 
vice and consent of a 
judicial commission or 
—as an alternative 
method — appointment 
by the governor from 
lists submitted by such commission. The report 
was approved in the 1933 annual meeting of the 
association.” In 1934 the committee renewed 
its previous report with an amendment thereto 
substituting the judicial council for the proposed 
judicial commission. The report, as amended, 
was approved.® 

In November, 1934, a proposed constitutional 
amendment to provide for nonpartisan election 
of all state court judges was rejected by the 
voters.° This amendment was not sponsored, or 
opposed, by the State Bar Association and its 
defeat was due largely to the organized opposi- 
tion of a group of state-wide organizations and 
a general “vote no on all amendments” campaign. 
These organizations thereupon requested the 
Michigan State Bar Association to draft a pro- 
posed constitutional amendment for a plan of 
appointment of judges by the governor, with 
appropriate checks, to be submitted to the 1935 
legislature as a joint resolution. The proposal 
so drafted related both to the circuit and 
supreme courts and provided for appointment 





George E. Brand 


*President Michigan State Bar, 1938. 

1This committee was created as a result of recom- 
mendations made in 1932 by the Association’s com- 
mittees on criminal jurisprudence and legislation 
and law reform. (Vol. XII, Mich. St. B. Jour., 
35, 56). 

7Vol. XIII, Mich. St. B. Jour., 18. 

*Vol. XIII, Mich. St. B. Jour., 57. 

‘Vol. XIV, Mich. St. B: Jour., 26. 

*Vol. XIV, Mich. St. B. Jour., 87. 

*The vote was for 501,580; against, 559,851, total 
1,061,431. The total vote for governor was 1,- 
258,925. 


by the governor upon nomination or nominations 
by a judiciary commission consisting of three 
judges, three laymen and three lawyers. The 
senate voted against the resolution.” 

The rules governing the newly integrated State 
Bar of Michigan were adopted November 12, 
1935. The organizations interested in the joint 
resolution, ante, notified the State Bar of their 
intention again to present an amendment for an 
appointive plan and asked aid in framing a re- 
vised proposal. An enlarged State Bar judicial 
selection and tenure committee was appointed. 
Questionnaires submitted to the bar membership 
disclosed that less than twelve percent of those 
responding favored the existing method of select- 
ing justices of the Michigan supreme court. The 
entire problem was made a featured subject of 
discussion on the committee’s report® at the first 
(1936) annual meeting of the State Bar, at which 
a resolution was adopted referring the entire 
matter to the board of commissioners of the 
State Bar, with full power to act. The com- 
mittee was thereupon further expanded to a rep- 
resentative membership of forty and was re- 
quested by the commissioners to reconsider the 
subject and report. As a result of such study 
and report the commissioners approved of a 
proposal relating to the Supreme Court and an- 
other relating to the circuit courts. Both pro- 
posals involved appointment by the governor 
upon nomination or nominations by a “three 
judges, three laymen and three lawyers” non- 
partisan, nonpolitical judiciary commission. These 
proposals were presented to the 1937 legislature 
as joint resolutions for constitutional amendment. 
The one relating to the circuit courts died in 
committee. That relating to the supreme court 
was defeated on the floor. 


State Bar’s Permanent Policy 


In September, 1937, the State Bar board of 
commissioners made the proposal to remove the 
judiciary from politics a matter of permanent 
policy. Renewed consideration by the committee 
on judicial selection and tenure resulted in an 
approved draft of plan, applicable only to the 


"Vol. XIV, Mich. St. B. Jour., 198. 


*The committee recommended gubernatorial ap- 
pointment of all state court judges (except probate 
judges) from one or more nominations by a ju- 
diciary commission. The term. proposed (applic- 
able to incumbents and future appointees) was 
“during good behavior.” (Vol. XV, Mich. St. B. 
Jour., 210). 
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Supreme Court, providing for appointment of the 
justices of that court by the governor upon 
nomination or nominations by a judiciary com- 


mission consisting of one justice of the supreme. 


court (elected by the justice of that court), 
one circuit judge (elected by the circuit judges 
of the state), one probate judge (elected by the 
probate judges of the state), three laymen ap- 
pointed by the governor, and three lawyers 
(elected by the board of commissioners of the 
State Bar); not more than two of the lawyers 
nor of the laymen to be of the same political 
party and none to hold any political office. The 
term of the members of the judiciary commis- 
sion was to be limited to three years (staggered) 
and all were to serve without compensation. Ten 
years admission to the bar was to be required 
as a qualification for appointment to the supreme 
court, and the present eight year term of office 
was to be adopted. That terminated the official 
activity of the State Bar. None of its funds 
were used in connection with the plan. 

Sponsorship for submission of the proposed 
amendment to the voters November 8, 1938, on 
initiatory petitions, was undertaken by a state- 
wide nonpartisan committee mainly of prominent 
laymen. It was necessary to procure 175,000 
signatures to the petitions. A total of 300,000 
signatures were obtained by July 8, 1938. How- 
ever, the amendment was defeated by a vote of 
504,904 for and 745,312 against, total 1,250,216. 
The total vote cast for governor was 1,600,997. 

I have been asked to prepare this article as 
a summary of activity for appointment of judges 
in Michigan, and to record comment that may be 
helpful to others contemplating, or already en- 
gaged in, similar effort. I have acceded to the 
request in the spirit which prompted it, although, 
to make comment of any value, it will be neces- 
sary to go into the reasons for the particular 
proposal and some of the details of the ensuing 
campaign for favorable votes. 


Reasons for the Proposal 


There were several reasons why the judicial 
selection and tenure committee, almost unani- 
mously, favored submitting a plan limited to the 
supreme court. While circuit court judges are 
elected in the several counties, there is no terri- 
torial qualification as to justices of the supreme 
court. Consequently the bulk of the public is 
generally unacquainted with the qualifications of 
candidates for that office. Relatively few voters 
ever have cases in the supreme court and this 
is also true as to many members of the bar. 
The need for supplementary aid in the selection 
of supreme court personnel on the basis of merit 
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and qualification seemed to be more generally 
apparent. Any proposal, so soon after the politi- 
cal upheaval of 1934, might be viewed as a 
partisan political effort. As to the Michigan 
supreme court, the danger of this was negligible 
because, for the first time in the history of that 
court, its membership of eight consisted of four 
democrats and four republicans.’ 

The time for submission of the plan therefore 
seemed to be unusually appropriate. The adop- 
tion of an appointive plan as to the supreme 
court would not, after all, be such a drastic 
change because although our constitution pro- 
vides that the supreme court justices shall be 
elected, nearly three out of every four of the 
justices who went onto the bench in the last 
thirty-five years, were, in the first instance, 
appointed to the bench by the governor under 
the constitutional provision giving him sole and 
unrestricted power to fill vacancies.'° Almost 
invariably, until 1932, the appointees were sub- 
sequently elected and reelected.'t Moreover it 
was felt that a favorable experience with the 
plan in the supreme court would beget the confi- 
dence of the voters as to subsequent effort to 
extend the plan to lower courts. Then, too, the 
sponsors of the nonpartisan plan (applicable to 
all courts) indicated an intention to resubmit 
that plan and conflict as to the lower courts 
could be avoided by limiting the appointive plan 
to the supreme court. Another important factor 
was that the “upstate” voted decisively’? against 
the nonpartisan proposal in 1934—due, to a 
great extent, to the fact that in the rural coun- 
ties the candidates for circuit court are usually 
well known to the voters and, with few excep- 
tions, a circuit judge is usually retained in office 
regardless of his political affiliations. Conse- 
quently it was believed that any effort to change 
the method of election of circuit judges would 
meet with objection in the numerous counties 
where the present system was apparently satis- 
factory. 


"In contrast to this each of the 18 circuit judges 
of Wayne County are Republicans, although all 
other Wayne County officers are Democrats. 

"Since 1903 (when the court was increased from 
5 to 8 members) 23 new justices have gone upon 
the bench. Of these, 16 were, in the first instance, 
appointed by the governor and only 7 were elected. 


"In Wisconsin, under similar constitutional pro- 
visions but one or two appointees failed of election 
during the past 80 years. 


"The vote on the nonpartisan amendment in 
Wayne County was for, 219,756; against, 106,662, 
total 326,418, yet the vote in the rest of the counties 
was for, 280,824; against, 453,189, total 734,013. 
The total vote cast on the amendment was 1,060,- 
431. 
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The supreme court plan received almost unani- 
mous state-wide press and editorial support from 
the beginning. However, it was apparent that no 
support for the plan would be forthcoming from 
the sponsors of the nonpartisan plan, who in- 
cluded some of the prominent and influential 
circuit judges of Wayne County. The sponsors 
of the nonpartisan plan withheld effort to place 
it on the November, 1938, ballot, but the active 
opposition of some of its proponents was un- 
doubtedly a contributing cause of the defeat of 
the supreme court plan. Ordinarily, active sup- 
port for an appointive plan might have been 
expected from the teacher-educators but for 
some time their organizations have been working 
on a plan for changing the method of electing 
the state board of education and the superin- 
tendent of public instruction. In view of the 
possibility that the nonpartisan concept might 
become a part of their ultimate plan, active sup- 
port for the supreme court plan seems to have 
been withheld. 

At the outset C. I. O. and A. F. of L. leaders 
in Detroit (Wayne County) actively opposed the 
supreme court amendment, and the Detroit 
Chapter of the National Lawyers Guild also 
campaigned against it. Shortly before the elec- 
tion, one of the three large Detroit newspapers 
also came out against the plan. One of the 
Detroit radio stations, with a state hookup, con- 
sistently broadcasted against the proposal. 

To a negligible extent the objection was made 
that the circuit courts should have been included 
in the proposed amendment, although, off the 
record, a surprising number of people seemed 
to favor extension of the plan to the circuit 
judges. 

The main objections raised by the active op- 
ponents of the amendment were that the people 
would be deprived of their right to elect supreme 
court justices and, while no one defended the 
present system of political party convention 
nomination of the justices, it was claimed that 
reform of that process should be attempted. 


Bar Effort Was Lanquid 


The surprising development was the lack of 
active support from members of the bar. This 
does not mean that no such support was given, 
but, relatively speaking, it was not great. It is 
difficult to account for this. It has been sug- 
gested that the bar shared the jittery feeling as 
to proposals affecting our courts recently ex- 
perienced by the public. I am inclined to be- 
lieve that the time for advancement of an 
appointive plan was not, because of numerous 
disassociated factors, propitious and that many 
members of the bar, for one reason or another, 
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lacked confidence in the possibility that the plan 
could carry. Wherever the plan was fairly ex- 
plained to open-minded voters it was readily 
acclaimed. This confirms my conviction that 
the problem of enlisting support for such a 
change is almost entirely a matter of education. 
In that phase the members of the bar individ- 
ually and collectively were peculiarly qualified to 
assist. Some felt that the bar should not be the 
spearhead of such a movement because of the 
usual opposition to “lawyer” measures. I feel, 
however, that the public looks to the bar for 
leadership on matters pertaining to our courts 
and that it is a mistake to withhold it. 

Except for a small amount of funds con- 
tributed by a very few individual lawyers to 
carry on the initiatory work, no funds were 
available for the campaign. But $500 was ex- 
pended for paid newspaper advertising and only 
thirty minutes of radio time was available. Less 
than 100,000 pieces of literature were distributed 
and the campaign was carried on by a very few 
persons. Notwithstanding, the results were far 
from discouraging. I am also satisfied that those 
who did not think the amendment had a chance 
of adoption seriously underestimated its appeal 
to informed voters. In keeping with the thought 
that, primarily, a problem of education was in- 
volved is the fact that out of a total of 1,600,997 
votes cast for governor only 1,250,216 were cast 
on the amendment. It would seem that a large 
part of the 350,781 who did not vote on the 
amendment were not sufficiently informed to 
vote one way or another and, therefore, withheld 
judgment. 


As to Labor Organizations 


I have been repeatedly asked for my appraise- 
ment of the opposition of labor leaders to the 
plan. I am satisfied that the average individual 
employe is not opposed to appointment of judges 
under a properly safeguarded plan. Many of the 
current objectives of organized labor received 
judicial approval nearly one hundred years ago 
from appointive judges. In view of the labor 
leaders’ opposition to the plan in the industrial 
Detroit area it is interesting to note that whereas 
the “upstate” vote against the amendment was 
63 percent of the votes there cast on it, the 
corresponding adverse vote in Wayne County 
was but 54 percent.’* I do believe, however, 


“The total vote of 1,250,216 cast on the supreme 
court amendment consisted of : 





For Against Total 
ROS nee acon bine . 298,722 501,065 799,787 
Wayne County ....... 206,182 244,247 450,429 
504,904 745,312 1,250,216 








202 


that the labor leader opposition had a greater 
indirect detrimental effect. The sponsoring com- 
mittee felt that it was inadvisable to seek active 
support from employe groups or from employers. 
The labor situation in Michigan was on the mend 
and nothing was done to open the wounds. For 
obvious reasons the political parties did not de- 
sire to enter into the campaign and consequently 
remained neutral. 

I am convinced that an unnecessary hurdle 
existed in the plan in that no answer was left 
to the charge that the voters were being asked 
to surrender all direct voice in the selection of 
the justices. Personally I have not favored com- 
pelling an appointee to “run on his record’ but 
I am convinced that adoption of an appointive 
plan will be much easier to procure if the plan 
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requires that, within one, two or three years, 
a referendum be taken on the appointment by 
submitting to the voters the question whether the 
appointee should be retained. I now feel that 
such a provision will not only answer the objec- 
tion raised, but will relieve the minds of doubt- 
ful voters. Such a requirement is less objec- 
tionable than the present party convention 
method of nomination, and uncontrolled appoint- 
ment in filling vacancies. 

As to the future: there has been noticeable 
editorial suggestion in the larger upstate news- 
papers that the supreme court amendment be re- 
submitted. The proposed nonpartisan plan will 
be on the ballot in April, 1939. Its fate will 
undoubtedy determine whether the supreme 
court plan will be resubmitted. 


California Voters Confirm Judges’ Tenure 


First Test of New Elective System Warrants Confidence—One of Three Constitu- 
tional Amendments Proposed by Bar Is Approved by Electorate 


The election of last November afforded oppor- 
tunity in California for a test of the tenure 
provision in the constitutional amendment 
adopted in 1934, which provides for submission 
of the names of appellate and supreme court 
judges to the electorate, with no competing can- 
didates. A majority of affirmative votes means 
retention of the incumbent for an additional 
term of twelve years. The matter of tenure after 
appointment in the first instance in a majority 
of the plans made in a number of states is iden- 
tical with that in the California constitution 
(Jour. AJS, 22-121). 

There is much to be said for this plan, espe- 
cially as to its elimination of politics, personal 
or partisan. As theory, or principle, it has been 
more generally accepted than any competing 
proposal. A first test in actual practice is inter- 
esting. It should be remembered that objectors 
to the plan were divided; some held that such 
voting would be dangerous to worthy judges, 
while others believed it to be so likely to confirm 
all incumbents as to be of doubtful value. 

In the California test the result was an affirm- 
ative vote of about two-thirds. For the chief 
justice the negative vote was 32.3 percent of 
the votes cast, and for the most recent appointee 
the negative vote was 33.7 percent. 

It would be easy to reach the conclusion that 
this test proves the plan to be innocuous as to 
worthy judges, and yet capable of terminating 
the services of any judge who might deserve 
removal. 


Figures have to be scrutinized. B. Grant Tay- 
lor, clerk of the supreme court, who supplied 
the above data, also contributes the following 
detailed information: 

“Various explanations for the negative vote on 
justices have been suggested. One is that the 
percentages indicate the constant ‘agin the gov- 
ernment’ attitude in the state. Another is that 
the system of approving rather than electing the 
judges is new in the state and that many voters 
disapprove the system, or believe the twelve- 
year term too long, or that ‘there are already too 
many judges,’ as one elderly voter is reported 
to have said. Another suggestion is that the 
‘ham and eggs’ radio campaign, which included 
an admonition to write in the name of one of 
its proponents who had been an unsuccessful 
candidate for attorney-general in the August 
primary, also carried the admonition: ‘Vote 
against all justices because we are going to elect 
a new governor and he will be able to fill those 
positions with our friends.’ A last suggestion. 
rather far-fetched but similar to the preceding, 
was that in view of the probability of electing 
a Democratic governor for the first time in forty 
years, all Democrats should help create vacan- 
cies in offices held by Republicans so that the 
governor might reward his supporters.” 

This explanation indicates that the incumbent 
judges were subject to strong prejudice on this 
occasion. That they received about two-thirds 


of the votes cast on the question submitted 
confirms the belief that there is no danger that 
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the public will be deprived of the services of 
a worthy judge when the ballot affords oppor- 
tunity for a clear-cut decision by the electorate. 
Opportunity for testing the plan, when, in the 
opinion of those best qualified to judge, the 
incumbent should be removed, may not be given 
for many years. With a proper law for invol- 
untary retirement there would never be such 
a test; and, by a proper law, we mean one 
which permits of terminating a judicial career 
for cause, and through a judicial proceeding. 


One of Three Bar Proposals Adopted 


Of the twenty-five constitutional amendments 
submitted in the California election only seven 
were adopted. One favored by the bar (number 
15) provided for reducing the number of judges 
on the judicial council from eleven to eight, and 
adding three lawyers, two laymen and the chair- 
men of the legislature’s two judiciary commit- 
tees. It also enlarged the scope of the council 
by authorizing it “to adopt or amend rules of 
judicial conduct governing all judges in this 
state.” This was defeated, the vote being, yes 
806,742—no 972,526. 

There was approval of another amendment 
affecting the judiciary (number 14). It grew 
out of a painful experience when a justice of 
a district court of appeal was convicted in a 
federal court with illegal interference with the 
processes of justice therein, and continued to 
occupy his chambers and draw salary during 
the protracted steps of trial, appeal, petition for 
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review, and so forth, through all available courts, 
and to resist proceedings for disbarment until 
the eve of legislative action for his removal. The 
voters could see the point in this amendment. 
The amendment provides that the supreme court 
may suspend any judge who has been convicted 
of a crime involving moral turpitude in any 
state or federal court “until such time as such 
judgment of conviction becomes final,” and sus- 
pend payment of salary. This form of amend- 
ment implies only a backward look. It should 
be possible for the supreme court, or any special 
bench appointed by it, to hear charges affecting 
a judge’s fitness to retain his office, and either 
acquit or remove him. To wait for a conviction 
of an offense involving moral turpitude does not 
sufficiently protect the courts. 

A third amendment affecting the judiciary was 
intended to remove doubts as to the validity 
of the judicial retirement act of 1937 which 
provided pensions on retirement and opportunity 
for appointment of a retired judge to special 
services in any court. Popular disapproval of 
pensions appears to have figured in its defeat, 
the vote being, yes 822,892—no 1,105,183. The 
act is now subject to the ordinary test through 
litigation. 

In the California system each proposed amend- 
ment is explained by texts printed on the ballot, 
one representing affirmative opinion, and one 
negative opinion. It appears that this permits 
of submitting arguments either correct or sophis- 
tical, which enables voters to act on their 
hunches. . 


Ohio Conference Votes on Federal Rules 


Ohio is one of a number of states wherein bar 
leaders find the new federal rules and their wide- 
spread endorsement especially opportune. In the 
past two years the Ohio bar has been accommo- 
dating itself to revised and improved appellate 
procedure, and has been moving toward thor- 
ough revision of civil trial rules. It was natural 
then that the fifth annual conference held under 
the auspices of the Cincinnati Bar Association 
should have been devoted to consideration of 
the application of the principles of the federal 
rules to the local courts. 

A final tabulation of the votes taken will 
appear in the Law Review of Cincinnati Uni- 
versity College of Law. Professor Frederick 
Woodbridge submitted a preliminary tabulation 
to the Association’s executive committee 
promptly. The number of votes cast on various 


questions submitted at the close of an all day 
conference ranged from 99 to 110. After intro- 
ductory addresses by Professor Silas R. Harris 
and Professor Edgar R. Sunderland twelve 
topics, based on federal rules from service of 
process to taking appeals, were discussed by bar 
leaders and judges who were given from fifteen 
to forty-five minutes each. 

It must be remembered that the assembly 
was composed of leaders of the profession; but 
the near unanimity in voting is highly significant 
because leadership is rapidly coming into its own. 
The following are some of the matters submitted 
to balloting. The affirmative vote only is here 
recorded, in order to save space. 

Control of procedure by rules of court—94. 
Desirability of Ohio statute conferring rule- 
making power—93. Abolishing distinction be- 
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tween statements of fact and conclusions—84. 
Pleading in the alternative—97. Pleading incon- 
sistent defenses—66. Joinder of separate plain- 
tifis—67. Joinder of defendants against whom 
claims in the alternative are made—64. Un- 
limited joinder of claims—29. Compulsory coun- 
terclaims which arise out of the same transaction 
as the principal claim—82. More liberal inter- 
pleader provisions—100. Intervention provisions 
—74. Allowing a defendant to bring in another 
defendant who is ultimately liable—83. Freer 
use of interrogatories before trial—90. Pretrial 
procedure—98. Summary Judgment—79. Re- 
quiring a demand for jury trial—93. 

The growth of sentiment for pretrial procedure 
is proved by the fact that it received next to 
the highest vote. But why should it be more 
popular than summary judgment? Both are 
clearly in the interest of plaintiffs though also 
indirectly beneficial to defendants. 

The conference program included a draft bill 
to confer rule-making authority, which goes far- 
ther than others in saying: “Such rules may 
also govern any review of or other supervisory 
proceedings from the final judgment or decision 
of any court, board, officer or commission when 
such review is authorized by law.” 





Deféat of New York’s Judiciary Article May 
Afford Greater Progress 


The changes proposed in the judiciary article 
by the constitutional convention in New York 
were set forth briefly in the October number of 
the JouRNAL (22-129). Special commendation 
was given the section which provided involuntary 
retirement of a supreme court justice by con- 
currence of five judges of the court of appeals, 
and the section which permitted the legislature 
to confer rule-making power upon the court of 
appeals, the appellate divisions, or a commission 
composed of judges of various courts. Making 
the judicial council a constitutional body was 
also considered advantageous. 

There were numerous less important changes 
in the text, but all of them were overshadowed 
by the section which greatly enlarged the right 
of appeal to the courts on decisions made by 
boards and commissions. Proponents of this 
plan evidently hoped that the rider could be 
carried because of more palatable items in the 
text. They were mistaken. The constitution, 
very wisely, was not submitted for a unit vote, 
but in related parts, and nearly all were adopted. 
The defeat of the judiciary article is ascribed to 
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fear that the courts would be swamped with ap- 
peals from commissions. 

A committee of the Association of the Bar of 
New York City made a report after the con- 
vention had completed its work. Seventeen com- 
mittee members agreed that the proposed article 
should be defeated and four dissented. 

There is no reason to expect another conven- 
tion for twenty years. But proponents of vari- 
ous reforms recall that after the last preceding 
chance most of the progressive features of the 
judiciary article, which were defeated in a single 
vote on the entire constitution, were subsequently 


. acquired through special submission of amend- 


ments by the legislature. They have reason for 
hoping that this history will be repeated. 

In support of this hope the New York Times 
on January 1 published an article by Paul Win- 
dels which sets out a sensible program. The 
author emphasizes the need for judicial rule-mak- 
ing power and at some length points to need for 
unifying the judicial department and especially 
for simplifying the structure of courts in the 
metropolis. His remarks apply well to most 
states and a number of large cities. 

“No branch of our state government has less 
administrative direction and control than the courts. 
. . The records show that where responsibility has 
been centered there is not only a reduction in the 
cost of the administration of justice but also an 
increase in the productivity of the courts. . . We 
should have a simpler judicial system. There are 
too many kinds of courts. Some of them have 
no more reason for existence today other than 
that once upon a time they were created by the leg- 
islature to meet some particular situation. Every 
constitutional convention except the last one made 
some effort to reduce the number. . . 


“The ideal judicial establishment for our city 
would be one court of general jurisdiction in law 
and in equity, including criminal jurisdiction, with 
the present structure of appellate courts over it, 
and one court of statutory creation with a civil 
and criminal branch dealing with small claims and 
the present work of the magistrates’ courts.” 

The last clause represents the belief that a 
constitutional unification might be too rigid if all 
minor courts were included. But the inclusion 
of the minor courts, which, from any public or 
governmental point of: view are far more impor- 
tant than the courts which serve a relatively few 
litigants (mostly concerned with smashed cars 
and personal injuries), are far more subject to 
political strain, and so more in need of direction 
in which the more dignified judges participate— 
this inclusion need not involve risk of rigidity. 
There certainly should be a single division for 
criminal cases of every sort with specialized 
branches, and a division of small claims juris- 
diction in which informal procedure would apply. 
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If such divisions were given representation in the 
governing council of administrative judges, there 
would be a very simple system, but sufficient, 
and all changes needed in respect to specializa- 
tion, procedure and administration would be by 
rules made by this representative council. 

Such a simple structure would never call for 
legislative tinkering or constitutional alteration. 
lt is probably too big an idea to gain acceptance 
speedily. It has the simplicity, however, to 
make it instantly understandable by all intelli- 
gent laymen. 


Views Concerning Selection of Judges 


It is interesting to observe that the two strong- 
est bar organizations in the state of New York 
strove to induce the constitutional convention to 
radically alter the mode of selecting judges. 
Each of the associations presented its plan. The 
proposal made by the Association of the Bar was 
that judges be elected as at present, but that 
there be nominations, not only by parties, but 
also by a nominating commission to be com- 
posed of the presiding justice of the appellate 
division, two lawyers chosen by the court of ap- 
peals and two laymen appointed by the governor. 
As a possible improvement on the present de- 
plorable system this plan was offered in the hope 
that it might be accepted by the convention. 

Doubtless with no hope except that there 
might be an education of the public, the New 
York County Lawyers’ Association proposed that 
the governor be empowered to appoint judges 
for a probationary term of two years, when the 
appointees’ names would go on the ballot, with- 
out competition, to permit the voters to say 
whether the rest of the term should be served. 
On completing the term the names would again 
go on the ballot in similar fashion. Henry W. 
Taft was chairman of the committee that drafted 
this plan. 





Federal Rules Impel State Action 


A striking instance of the impact of the fed- 
eral rules of procedure is reported from Minne- 
sota. In February 1938 the Minnesota State 
Bar, in response to an invitation from the state 
judicial council, appointed a committee to serve 
with the council in a thorough study of the new 
rules. The joint committee held twelve sessions, 
lasting from three to four hours, and prepared 
a remarkable report for the Association conven- 
tion which was held July 11-13, which fills eleven 
pages of the proceedings. 


The committee selected the rules which it 
“recommended for consideration by the bar” and 
accompanied the references with notes and ex- 
planations. Concerning the work done after the 
approval of the report Chairman Lee B. Byard 
says: 

“The project of adopting into the rules of prac- 
tice of our own state court the new federal rules 
so modified as to adapt them to local usage is a 
project sponsored by our judicial council assisted 
by my state bar committee. A report was finally 
made to the judicial council accompanied by a 
complete restatement of all the new federal rules 
which our committee recommends for adoption. 
This report, together with the new rules, is in 
process of being printed by the council and will 
be distributed to the entire bar of the state. The 
council has adopted a resolution calling upon all 
district bar associations to hold meetings for the 
purpose of discussing and considering rules sug- 
gested and then to report back to the judicial coun- 
cil by February first any action taken in respect 
to the matter.” 

Probably in a majority of the states there is 
authorized study of the new rules. This instance 
illustrates the value of the judicial council 
recently acquired in Minnesota. It illustrates 
also a new disposition on the part of bar associa- 
tions; the product of the committee is sent, not 
only to state bar members, but to all lawyers. 
Taking non-members into consideration as to 
certain matters of general concern should have 
a wholesome effect. It would be still better, 
presumably, if non-members could receive oc- 
casionally copies of the bar’s official publications. 


States With Judicial Rule-Making Power 


Since it is necessary to make a correction in 
the table showing rule-making powers in all the 
states, which was published in the Journal for 
June, 1938, it is timely to list here all those in 
which the power resides as to general practice, 
with the date when it was delegated: 

Colorado, 1913; Delaware, 1925; Florida, 
1929; Indiana, 1937; Maryland, 1927; Michigan, 
1851; New Jersey, 1912; New Mexico, 1933; 
Pennsylvania, 1937; Rhode Island, 1930; South 
Dakota, 1937; Tennessee, 1932; Washington, 
1925; West Virginia, 1935; Wisconsin, 1929. 
Rhode Island was omitted in the tabulation. Of 
these fifteen states the rule-making power de- 
rives from statute in all but Michigan, where it 
has been in the constitution since 1851. 

There is some reason for including also Illi- 
nois, where the comprehensive practice act of 
1933 authorizes the supreme court to make rules 
supplementary to, but not inconsistent, with the 
act. Certain parts of the act were also made 
dependent upon rules to supplement the text. 
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In Connecticut the court has long exercised a 
considerable measure of rule-making power. 

President Hogan has appointed committees on 
procedural reform in all states, telling them that: 
“Tf the highest court of your state does not now 
possess the rule-making power, I suggest that 
the greatest service your committee could render 
would be to have your legislature pass an act 
conferring that power on your court of last 
resort.” In Kentucky such a committee has 
been very active, in combination with a local 
committee of the State Bar, created on sugges- 
tion of Chief Justice Stites. In Texas, Tennes- 
see, Iowa and Missouri special efforts are under- 
way to obtain such enabling acts this year. 

In Ohio the judicial council has been meeting 
regularly for eighteen months for study of the 
federal rules and their adaptation to the Ohio 
code. A number were found to be so similar to 
the state rules that a change would only be con- 
fusing. In cooperation with a committee of the 
State Bar Association a number of federal rules 
have been approved and their adoption becomes 
a bar project. The most significant, of course, 
is the delegation of rule-making power to the 
supreme court. 





Delay Much Reduced in New York Courts 


The author of the article entitled Diagnosis 
and Treatment of Legal Congestion, published 
in the December number of the JouRNAL, exag- 
gerated the situation as to personal injury cases 
in New York City. The estimate of “thirty 
to forty months” to reach trial is no longer justi- 
fied, thanks to the remarkable success of the 
state judicial council. Executive Secretary 
Leonard S. Saxe very properly protests unfair 
statements. In a review of judicial council 
reports that for New York was published in this 
JourNnAL for August, 1938, showing marked 
progress. As of June 30, 1938, there was no 
delay in appellate courts, none in equity cases, 
and no calendar delay exceeding two months in 
commercial cases except in the city court (of 
limited jurisdiction) in New York City, where 
the delay was three months. As for tort actions, 
there was no delay over six months in any court 
except those in the metropolitan section and Erie 
County. By the adoption of pretrial hearings, 


strongly recommended by the judicial council, 
these courts could become current within a year. 
The progress made has been without increasing 
the judicial force and notwithstanding the lack 
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of coordinated management for a considerable 
number of go-as-you-please courts. 





Correcting an Error 


In comment upon the representation of state 
and local bar associations in the ABA house of 
delegates in the last preceding number of the 
JourNAL (page 147) there was a mistake of fact. 
The constitution does require that such delegates 
be members of the American Bar Association. 
However, the mode of selecting them is left to 
the state and local associations, and there is no 
provision in the constitution which forbids par- 
ticipation by association members who are not 
American Bar Association members. 





Judges Caught Coming and Going 


It is not possible for every lawyer in Chicago 
to count on getting elected to the bench, despite 
the fact that there are eighty-six places and the 
turnover is rapid. But it is certain that all who 
are elected, and at least an equal number who 
try to be elected, will fatten the coffers of the 
political parties. The party assessments are 
commensurate with the high salaries. It is 
equally certain that judges nominated for an 
additional term will be bled, as will their oppon- 
ents. They are snared both coming and going. 
Henry P. Chandler, president of the Chicago Bar 
Association, in the Chicago Bar Record (Decem- 
ber, 1938), tells how the latest election filled 
judicial posts entirely with candidates supported 
by one party. A change in party strength two 
years hence will supply a quota of judges nom- 
inated by the other party. It’s a merry game 
for the politicians. 

With the selection of candidates largely in the 
hands of fifty ward committeemen and the fate 
of judges dependent upon party support,. “there 
are cases with political angles,” President Chand- 
ler says, “and it is a strong man who in such 
a case, under present methods of choice, can act 
independently.” 

The Chicago Bar Association’s excellent plan 
for appointment and indeterminate tenure looks 
most inviting to the sitting judges and even 
appeals to party leaders, who realize that ward 
bosses should not be permitted to dominate the 
situation. The Chicago Bar Association, he says. 
takes the view that “of the great problems facing 


the profession, that of judicial personnel comes 
first.” 























A New Way to Nominate Supreme Court J udges 


By Joun H. Wicmore 
This highly constructive plan was presented at a meeting of the Chicago 


Bar Association, held Dec. 3, 1938. 


Colonel Wigmore invites comment and 


criticism, addressed to him at 357 East Chicago Ave., Chicago. 


A 


The plan which I propose does not concern 
the electoral mechanism. It precedes that mech- 
anism. It aims to provide an eligible list, from 
which may be selected 
the names that are to 
be used by the nomi- 
nating agency. 

I assume that the 
mechanism for offici- 
ally nominating and 
electing the judge will 
be a plan of the new 
type already put for- 
ward by this Associa- 
tion and approved by 
the Illinois State Bar 
Association. That type 
plan, briefly stated, 
consists in a nomina- 
tion and appointment by the executive for a 
first term; and then, at the expiration of that 
first term, the judge’s name is submitted to 
popular vote, on the issue, shall he be re- 
appointed? No party label is given to him, and 
no other name is put up against him for the 
voters to choose between them. If the incum- 
bent loses by the popular vote, his place is 
vacant, and the executive appoints another per- 
son for the new term. The incumbent judge is 
thus said to run upon his own record. 

Different species of this type are the Chi- 
cago plan, the California plan, the Cleveland, 
plan, the Iowa plan, the Oregon plan, the Utah 
plan, the Wisconsin plan. These plans and oth- 
ers are all fully described in the 1938 report 
of the special committee on judicial selection and 
tenure, printed as an appendix to the report of 
the American Bar Association section on judicial 
administration.t All varieties of this type of 
plan agree on recognizing the popular vote, but 
limit it to a periodical vote for or against the 
individual judge on his record during his term 
of office, without setting up any other name as 
his rival for choice between them. The dif- 
ferences between the varieties lie in the mode 
of initial appointment, that is, by the governor, 





John H. Wigmore 


*The two reports were mailed to ABA mem- 
bers in June, 1938, after the submission of all other 
section and committee reports. 
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or by some other agency, with or without limita- 
tion to a list selected by some independent com- 
mission. 

Now, in passing, let me emphasize, for your 
pride, that this type of plan, though now wide- 
spread, and likely to be adopted, ought to be 
called distinctively the Chicago plan. It was 
devised by a man in Chicago, a member of the 
Chicago bar—our late lamented brother, Albert 
Martin Kales, who passed away in 1922. He was 
an active member of the board of directors of 
the American Judicature Society, started here in 
Chicago in 1912 by Herbert Harley. On that 
board, at various times, besides Kales and my- 
self, were Harry Olson, Nathan MacChesney, 
James Hall, Bruce Johnston, Edward Hinton, 
Horace Tenney, and Robert Millar. And when 
we came to draft the model act for selection and 
retirement of judges, in 1914, after long debate, 
the plan selected was the type above mentioned, 
and was devised by Albert Kales as a com- 
promise solution between the extremes of execu- 
tive appointment and popular election. So I 
digress to pay honor to the name of Kales, and 
to claim that this type deserves to be called the 
Chicago type. 

But all that this type of plan involves is the 
political and legal mechanism. I propose to go 
behind that legal mechanism. We naturally ask, 
How are these names to be selected by the ap- 
pointing agency or by the recommending agency? 
What I propose is to crystallize professional 
opinion beforehand—that is, before any vacancy 
arises, and thus to encourage and to force the 
nominating agency to limit its selection to an 
eligible list. And this is how it can be done: 

(But let me say, in advance, that my proposal 
does not apply to the ¢rial courts. It applies 
only to the supreme courts of the states and of 
the United States. If it should succeed there, 
it might become workable in intermediate and in 
trial courts.) 

It is in the federal courts that it is most 
feasible. And it was the situation there which 
first suggested to me the proposed measure. I 
need not remind you that the misuse of federal 
judicial appointments as political rewards is an 
intolerable practice. It is not a shortcoming 
peculiarly of this or of any other Administration. 
It has been observable in every administration, 
at least occasionally. The temptation to that 
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misuse exists alike for the senators and for the 
executive. The newspaper dispatches of the day 
show that we are always subject to that danger. 
The recent Washington dispatches mention, as 
most probable names for the vacancy left by 
Mr. Justice Cardozo, two Federal senators who 
wish to be rewarded and one state governor who 
needs to be consoled. Think of such appoint- 
ments to fill the place made honorable by the 
name of Cardozo! None of these three political 
candidates may be appointed; but the mere re- 
port of heir strong candidacy indicates the con- 
stant risk. 

Now there is no way to limit the executive 
legally, either in this or any other administra- 
tion, in his choice. But it is possible to organize 
the force of public opinion. Yet public opinion 
in a professional field, like law or medicine or 
engineering, is naturally ignorant. It needs to 
be informed, and it wants to be informed. How 
can that be done? I mean, how can we inform 
the ten thousand newspapers all over the country 
of the names and the merits of the persons 
deemed professionally best qualified for the high- 
est professional offices? Of late years the state 
bar associations have come to show an ex- 
traordinary sense of professional solidarity and 
responsibility. The growth of that sense in the 
last decade has been truly amazing. So I pro- 
pose that we make use of it for the present 
purpose. 

This is how I propose to organize and promul- 
gate professional opinion: Let each State Bar 
Association carry two Eligible Rolls of Judicial 
Honor, one for the federal supreme court, one 
for the state supreme court. The federal eligi- 
ble roll will contain two names—one a resident 
of that state and one a resident of another 
state. This eligible roll will signify the recom- 
mendation of the profession of that state 
for the next appointment, whenever a vacancy 
may occur. The eligible roll for the state su- 
preme court will consist of four names, because 
vacancies occur more frequently than in the 
federal court. This eligible roll of judicial honor 
will be carried each year in the printed pro- 
ceedings of the association. It will be notified 
by mail to all newspapers and periodicals of na- 
tional and state circulation. It will thus be kept 
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ready in their editorial offices for reference when 
a vacancy oceurs. 

Obviously, when a vacancy occurs in the fed- 
eral supreme court, the editors will all go to this 
list. They will there discover, not only one 
name for each state, but many names borne 
identically on the rolls of several states. These 
names they will publish and discuss. Gradually, 
a consensus will develop. Public opinion will 
virtually say to the executive, “You must limit 
your choice to this eligible roll of judicial 
honor.” A president who would be tempted to 
go outside this list and name some one else would 
find himself flouting public as well as profes- 
sional opinion. Moreover, he would be assured 
usually of the support of the senators from the 
states represented in the honor rolls, for the 
senators would vie with each other to press upon 
him the honor names from their respective states. 
An executive who would nevertheless ignore that 
roll would be daring indeed. Most presidents 
would gladly use that roll as a means of solving 
their problem of choice. 

The keynote of this plan, as you see, is the 
mobilization of public and professional opinion 
on an eligible list selected before any controversy 
arises. 

The plan could be used in the same way for 
the state supreme courts. 

Many details will of course occur to you as 
necessary to be worked out. I have in fact 
worked out those details; but I spare you them 
at this time. Many doubts, too, will arise in 
your minds; but I am convinced that they can 
all be answered. 

Now to let you realize what would be the 
possible effect of such a plan, just imagine that 
at the present moment all editors and the public 
were informed that in 42 States the Bar Asso- 
ciations were carrying an eligible roll of federal 
judicial honors, that in 34 of those states the 
name of John Doe appeared, that in 27 of them 
the name of Richard Roe appeared, and that in 
12 of them the name of Robert Robinson ap- 
peared. What would be the position of an execu- 
tive who might be contemplating a choice be- 
tween two partisan political senators and one 
partisan political governor not found on any 
eligible roll of honor? 





It is hard for the public to understand why judges claim to 
be accurate on decisions on the bench when there are so many 
reversals of decisions from the higher up judges, and so many 
conflicting decisions by the different judges, and so many conflict- 
ing decisions by the same judge on similar cases.—Jesse Olney, 
formerly Judge Superior Court, Calif. 
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The Selection of Jurors 


By ALBert S. Osporn, D. Sc.* 


If proper methods are followed, good jurors 
can be obtained in practically any jurisdiction in 
this country, and, if the jury system is to be con- 
tinued, obviously incompetent jurors should not 
be put on jury panels. Unfortunately, it is a dis- 
graceful fact that there are those interested in 
lawsuits who do not want good jurors, but these 
men should not be allowed to control the proce- 
dure. It would seem that reputable and self- 
respecting lawyers would not allow this disgrace- 
ful menace to the interests of justice to continue 
year after year. 


If a man old enough to be a juror cannot an- 
swer correctly most of the following first series of 
questions, we properly call him, not merely un- 
educated, but stupid, and stupid jurors can eas- 
ily be excluded from any jury panel and if they 
are not on the panel they would not be on a jury. 

It can hardly be believed, but it is true that 
there are certain jurisdictions, if not whole states, 
in which jurors are selected from the voting list 
and are put on the panel without being given any 
tests or preliminary examination of any kind 
whatever. A juror thus selected during the past 
year in the great state of Pennsylvania, was called 
and served on a jury and, after a verdict was 
rendered, it was discovered that he was a for- 
eigner who could not understand the English lan- 
guage. Many jurors have served on important 
cases who could not read and write. These are 
the facts that lead to distrust of the jury system 
and that also lead the general public to criticize 
the administration of the law. 


It is true the technical examinations given do 
not always insure the selection of the best jurors 
available, but the proper examinations of this 
kind would at least exclude the obviously unfit 
and this would be a real improvement. 


Examinations of this kind should be partly 
written and partly oral. Intelligent and compe- 
tent candidates would not need to be examined 
at length, but it would perhaps be advisable for 
all to write out, as a matter of record, the fol- 
lowing continued statement, giving personal in- 
formation regarding the candidate. 

The following six different sets of questions, 
twenty in each series, should of course not all be 
asked of one person and the examiner should de- 
cide which should be oral and which written. If 
a candidate fails on a number of the simpler ques- 


*Author of Questioned Documents, 1910, 1929; The 
Problem of Proof, 1922; The Mind of the Juror, 1937. 


tions it should not be necessary to spend further 
time with him or her. 


Examination of Prospective Jurors 


Write out with pen and ink on letter size paper, 
a continuous statement, signed and dated, giving 
your, full name, your residence, street and num- 
ber, city, county and state. Also state how long 
you have lived at your present residence and 
where you previously lived. Please also state 
where you were born (and when, if you see fit) 
giving town, city and state and how far you went 
in school. 

If you were born in a foreign country, give 
city or town and country and say when you came 
to America, and how old you were when you 
came. Also state if you are now an American 
citizen and when and where you were naturalized. 
Do you read and write some other language than 
English, and if so, what language? 

If you are a married woman, please give your 
husband’s name and state when you were mar- 
ried. If your husband is not living, state how 
long you have been a widow. If you are divorced, 
please state that fact. Are you the mother of 
living children, and if so, how many? State what 
your husband’s business is, and also whether you, 
a woman, have ever been personally engaged in 
business on your own account, and if so, how 
long and in what business? Have you ever been 
employed in a business office or business estab- 
lishment, and if so, in what capacity? State also 
whether or not you have a checking bank ac- 
count. 

Please also state whether you have ever been 
a juror and if so, in how many different court 
sessions and on how many cases did you serve? 
In what courts did you serve as a juror and when 
was the last time you acted as juror? In how 
many cases in which you served did the jury 
reach a unanimous verdict? In how many cases 
did the jury disagree; how did the final vote stand 
and were you with the majority or the minority? 
What is the longest time the jury in which you 
sat was in conference before a final verdict was 
reached or before final disagreement. 

Please state in writing whether your hearing 
and eyesight are normal, or are defective in any 
way; also whether you are physically able to 
serve as a juror, and if not, state the reason. 
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Failure to answer any considerable number of 
these twenty questions in the First Series cer- 
tainly shows a fundamental lack of knowledge 
and intelligence. Such ignorance should prevent 
one from being put on a jury panel. The Second 
Series of questions are somewhat difficult and 
may be useful in the selection of a “blue ribbon” 
or exceptionally well qualified jury. 

The Third, Fourth, Fifth lists are designed 
to test the extent of education and general infor- 
mation of candidates. The Sixth Series of ques- 
tions are designed to obtain personal informa- 
tion regarding the prospective juror, and to test 
the general knowledge of the candidate. 


First Series 


(1) How many years in a century? (2) How 
many letters in the English alphabet? (3) What 
other states touch the state in which you live? 
(4) Name four domestic animals. (5) Name the 
capital of the United States. (6) What is one- 
third of 100? (7) Why is July 4th celebrated? 
(8) How much is 80 plus 80 plus 40? (9) Name 
four different kinds of trees. (10) Name the 
human senses? (11) Draw a circle, a square, a 
triangle. (12) How many pounds in a ton? (13) 
What does three score and ten mean? (14) What 
is an unanimous verdict? (15) Who was the first 
President of the United States? (16) How many 
more in a majority than in a minority? (17) 
What are the main points of the compass? (18) 
What is % of 4%? (19) What is 10 per cent of 
100? (20) What are the names of the four sea- 
sons? 


Second Series 


(21) What is negligence? (22) What is bank- 
ruptcy? (23) What is the meaning of a diagno- 
sis? (24) What is the purpose of administering 
the oath to a witness? (25) When witnesses dis- 
agree in their testimony, how do you determine 
which are right? (26) What is the most desirable 
quality in a juror? (27) What is the difference 
between the meanings of “deny” and “refute”? 
(28) What do you understand by circumstances? 
(29) What is a delusion? (30) Why is it warmer 
in summer than in winter in this country? (31) 
What is insanity? (32) What do you understand 
by a free country? (33) What is the difference 
between a falsehood and perjury? (34) What is 
prejudice? (35) What is the distinction between 
knowledge and intelligence? (36) What is in- 
stinct? (37) What does the word “compromise” 
mean? (38) What makes the wind blow? (39) 
What causes the tides? (40) What is science? 


Third Series 


(41) Name six farmer presidents of the United 
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States. 


(42) What is the interest on $100 for 
one year at six per cent? (43) What is the larg- 
est state in the United States? The smallest? 
(44) What important event occurred in 1492, in 
1620, in 1776, in 1789, in 1861, in 1914? (45) 


What is interest? (46) What are the three largest 
cities in the state in which you live? (47) What 
is the meaning of the word dumb? (48) Write 
one million in figures? (49) What are even and 
odd numbers? (50) What is the proof that the 
earth is round? (51) Draw an angle of 45 de- 
grees. (52) How many years in a millennium? 
(53) How many seconds inan hour? (54) Name 
four great men in American history. (55) What 
do you understand by Roman notation? (56) 
Name five books you have read. (57) What are 
facts? (58) What is (1) a verdict, (2) an ac- 
quittal, (3) a jury disagreement? (59) What 
does per diem mean? (60) What does the ex- 
pression “in the red” mean? ; 


\ 


Fourth Series 


(61) What is (1) a deed, (2) a will, (3) a re- 
ceipt in full, (4) a contract, (5) a check, (6) a 
bill or invoice, (7) a statement, (8) a mortgage? 
(62) What is usury? (63) What is a statute? 
(64) What is the purpose of cross-examination? 
(65) How do you tell whether or not one is tell- 
ing the truth? (66) What is the difference be- 
tween similar and same? (67) What is an inde- 
terminate sentence? (68) What do you under- 
stand by parole? (69) What is the meaning of 
the word motive? (70) What is the effect of a 
jury disagreement? (71) What is a promissory 
note? (72) What is an editorial? (73) What is 
a weather forecast? (74) What is a bonus? 
(75) What is a deficit? (76) What is an assess- 
ment? (77) What do the words “maximum” and 
“minimum” mean? (78) Name five or more of 
the largest cities in the world. (79) What is a 
foreclosure of a mortgage? (80) What does the 
word “metropolis” mean? 


Fifth Series 


(81) What is history? (82) What is geology? 
(83) Write the names of four military men. (84) 
What do you understand by the word “damages”? 
(85) What is a beacon? (86) What is a Grand 
Jury? (87) What is a codicil? (88) What causes 
rain? (89) What is the freezing point on the 
ordinary thermometer? (90) What do you un- 
derstand by pessimism and optimism? (91) How 
many members in the United States Senate? (92) 
What is art? (93) What is grammar? (94) 
What is rhetoric? (95) How many degrees in a 
circle? (96) What is a subpoena? (97) How 
many inches in a yard? (98) About how many 
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miles from your home to the capital of your 
state? (99) Where is the City of Washington 
located? (100) What do you understand by 
capital punishment ? 


Sixth Series 


(101) Are you a voter? 
any direct taxes? (103) What is the extent of 
your education? How far did you go in school? 
(104) Have you ever served as a juror? (105) 
Have you ever been sued or have you brought 
an action in court? (106) What newspapers and 
magazines do you read? (107) What do you un- 
derstand by a bank overdraft? (108) How many 


(102) Do you pay 
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stripes in the American flag and what do they 
represent? (109) How many stars and what do 
they represent? (110) What is daylight saving 
time? (111) Write 1938 in Roman Notation. 
(112) Which way does the earth turn, east to 
west, or west to east? (113) What is the differ- 
ence in time between New York and San Fran- 
cisco? (114) What is a parasite? (115) What 
is eloquence? (116) What is the meaning of con- 
tradiction? (117) What do you understand by 
evidence? (118) Write the names of four famous 
literary men. (119) Why is a law unconstitu- 
tional? (120) Write a short quotation in prose 
and one in poetry. 


Bar Integration Is a National Movement* 


Ye men of Athens, in all things I perceive that ye are very religious. For 
as I passed along, and observed the objects of your worship, I found also an 
object with this inscription, To an Unknown God. What therefore ye worship 


in ignorance, this I set forth unto you. 


Were it not for some recent events it would 
be a vain thing to address the lawyers of Massa- 
chusetts concerning the foundation of their pro- 
fession. The validity of this my excuse I hope 
to establish further on. In the reasonable space 
of a magazine article one can deal only briefly 
with doctrine and experience, however significant. 


Unification 


Whatever title may be chosen for this article, 
its real subject is bar unification. Less briefly 
it can be called inclusive and compulsory bar 
organization with a large measure of self-gov- 
ernment. The ideal aimed at is integration of 
the profession of law; but integration is a matter 
of the spirit; a status not to be established forth- 
right by statute, but to be won, perchance, 
through trial and error. 

The fruit of integration should be bar responst- 
bility for one of the oldest, most essential and 
most difficult of all the functions of government. 

Now to our facts. At this time the principal 
objectives have been attained in Puerto Rico 
and the following twenty states: Alabama, Ari- 
zona, California, Idaho, Kentucky, Louisiana, 
Michigan, Mississippi, Missouri, Nebraska, Ne- 


*Last spring Mr. Joseph H. Cinamon, Editor 
of The Law Society Journal, published by the 
Law Society of Massachusetts, invited the Secre- 
tary of the Judicature Society to contribute an ar- 
ticle to a symposium on bar integration. It ap- 
peared in the May number. Permission is now 
given for republication and the excuse is that this 
Journal is now being received by nearly 25,000 
more lawyers than the time when it last presented 
a general survey of the situation. A few slight 
changes have been made by way of correction. 


vada, New Mexico, North Carolina, North 
Dakota, Oklahoma, Oregon, South Dakota, Utah, 
Virginia, Washington. About 40,000 lawyers 
practice in these twenty states; some dolefully, 
no doubt, but a vast majority with a confidence 
in the future of their profession not enjoyed 
elsewhere.? 

In fourteen other states the organized profes- 
sion is striving mightily for unification: Arkan- 
sas, Florida, Georgia, Indiana, Iowa, Kansas, 
Minnesota, Montana, New Jersey, Ohio, South 
Carolina, Tennessee, Texas, Wisconsin.” 

This list is quite as significant as the first list, 
because in nearly every instance unification has 
come only after years of effort, in a number of 
states more than ten years, in Nebraska twenty- 
two years. Please keep Nebraska in mind. 

Wyoming and Colorado are omitted from the 
second list only because in those two states the 
movement is now languid, though not wholly 
dormant. In Wyoming a bar bill was passed and 
vetoed because it had not been properly enrolled. 
In Wisconsin a first campaign was frustrated by 
an executive veto imposed while the governor 
sought escape by leaving the job to his lieu- 
tenant. 

In Connecticut, Massachusetts and Pennsyl- 


1. The reader will not demand proof of this. 
If accepted it will be on the faith of the author 
who for years has read every bar journal pub- 
lished in this country. 

2. And of course a principal reason is that they 
envy the comparative peace of mind that lawyers 
enjoy under “regimentation.” They are prevented 
by the mass of practitioners who helong to no reg- 
ular organization. 
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vania the matter is at a stage through which it 
passed in the twenty states listed above. In 
West Virginia and Maryland groups are now 
planning a campaign. Conditions in five states 
have frankly not justified action. These are 
Delaware, Maine, New Hampshire, Rhode Island, 
and Vermont.* 

There remain Illinois and New York. In IIli- 
nois the profession is under constraints readily 
understood; the desire is by no means absent; 
the bar is highly progressive within its limita- 
tions. In New York the seed fell upon stony 
ground, sprang up. flourished for a brief time, 
and was cut down.** 

In my opinion this movement of our profes- 
sion is entitled to be called a national movement. 


History and Development of the Movement 


Integration is an ideal status never absolutely 
attained. Disintegration however was absolute 
for the greater part of our national history. In 
that respect our states have been different from 
all civilized nations in modern times. It was 
of course impossible for colonists to bring with 
them into the wilderness the forms and fashions 
of an ancient civilization. These colonists were 
to some extent justified in resentment against a 
profession which, in the mother country, had 
appeared to be the tool of autocracy and oppres- 
sion. 

When lawyers multiplied in the youthful 
nation they exemplified, above all classes the 
racial instinct for independence. The spirit of 
the old world came without its developed forms. 
Then, as now, every lawyer competed perforce 
with every other lawyer. They learned to be 
gladiators. Knowing of no means for coopera- 
tion, they gloried in their individualism. If this 
was good for the practitioner it was nevertheless 
unfortunate for the state. 

Our early start and subsequent distrust of 
overseas governmental institutions accounts for 
nearly a century of disintegration. Canada was 
more fortunate. The typical province of Ontario 
chartered its bar in 1793. That bar has been 
able to protect itself and enjoy popular confi- 


dence under stresses fully comparable with those: 


imposed upon the profession in our fastest grow- 
ing states and cities.* 

We all know the history and the relative 
futility of the voluntary associations. But with- 


3. Where the benefits of de facto integration 
exist because of the compactness of the localities 
and consequent better acquaintance between prac- 
titioners. 

3a. A report on the New York debacle ap- 
peared in Jour. A. J. S. 10:11. 

4. Jour. A. J. S. 5:144 and 6:6. All Canadian 
Provinces have inclusive and compulsory Bars. 
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out them we could never have arrived at any 
better conception. They have been the proving 
fields for professional ambition and experience 
and no campaign for integrative powers has 
emerged in any state except from the discussions 
and the voting in voluntary associations. 

But we may note the mutual suspicions among 
lawyers, evidenced by the universal rule for 
many years of excluding from membership all 
lawyers not vouched for. We have seen in the 
past fifteen years the dissipation of this suspi- 
cion. The success of the inclusive bars and the 
need for numerical strength opened the doors to 
bar membership. Then it was found, with some 
surprise, that many worthy lawyers could not be 
induced to join. The principal reason was their 
unwillingness to play another man’s game, to 
become privates under self-promoted command- 
ers.° 

So active solicitation has become common, to 
the end that lawyers suspicious of the associa- 
tions could be enlisted and educated in the 
advantages of cooperation. 

But soon after, in the early campaign for 
integration, a new ground for suspicion arose. 
One of the greatest obstacles lay in a common 
fear that self-government, as provided in current 
bar acts, would result in seizure of power by 
lawyers suspected of subversive intentions. This 
fear did not deter leaders from pressing for a 
showdown. 

That minorities in associations were able to 
convince legislatures shows that the principles 
involved in integration made an appeal to the 
judgment of the laity, to lay statesmen and 
especially to newspaper editors. The campaigns 
themselves justify the highest tributes which 
lawyers have ever paid to their profession. There 
was noble faith in the willingness of bar leaders 
to enroll, with equal franchise, every practitioner, 
regardless of a previous condition of servitude. 

These leaders have been proved to be right in 
their understanding of the profession. Here we 
come to proofs. In California the state associa- 
tion had 1500 members when it espoused integra- 
tion for a bar of 10,000, and fought three years 
to win it. In Oklahoma an association with 420 
members won its first battle in legislature and 
had the job of converting 3,000 suddenly ac- 
quired colleagues. Naturally there were reper- 
cussions. Three times the California State Bar 





5. One remembers the story about the lawyers’ 


contingent in an English training camp in 1915 
when inspected by a visiting general. Their files 
and lines were conspicuously irregular. When 
asked what force this was the adjutant replied: 
“The lawyers’ company, General, as this indenture 
witnesseth.” The properly organized bar, as we 
have proved, is one composed entirely of generals. 
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defeated attempts made by disaffected members 
to have the bar act repealed. Twice the Okla- 
homa State Bar vindicated itself against like 
attacks in legislature. The South Dakota State 
Bar had one such experience. There have been 
no others. 

And so we prove the phenomenon of winning 
the confidence of a great majority of the pro- 
fession subjected to compulsory organization. 
This, because of equality of rights and privi- 
leges, the very factor which appeared to many 
to be a certain source of failure. 

And so we prove also the correctness of the 
estimate so frequently made in self-defense, that 
a great majority of the profession are worthy 
of their calling. 

With two exceptions all of the unified state 
bars demonstrated their confidence in what they 
preached by dissolving the voluntary association 
on the day when the new inclusive organization 
was perfected. This was a daring act in the 
earlier history. Now it is commonplace. 


Methods of Integration 


There was sufficient reason for the Louisiana 
State Association to continue its existence after 
their legislature had passed without a day’s 
notice Huey Long’s bar bill. That bill provided 
for subjecting the profession to the control of 
any dominant political party, and was enacted 
for that purpose. As is well known, the act 
provides that members of the executive board 
shall be chosen by the general electorate, one in 
each congressional district. 

The position of the State Association has been 
that its members will cooperate with the official 
state bar whenever self-government is substi- 
tuted for political control. With negotiations 
now under way that time seems not far distant.® 

The other instance is that in North Carolina. 
There bar leaders undertook an original draft 
and secured its enactment. They provided for 
self-government and _ self-discipline, but over- 
looked the usual provisions concerning bar 
powers of an affirmative and productive nature. 
These are held to be implied, but there is doubt. 
In that state the old voluntary association and 
the unified bar have existed side by side, aiding 
one another, and with a common secretary, and 
dues of only five dollars for the two organiza- 
tions. There has been no suggestion of repealing 
the act. It was amended recently to clarify the 
law as to disciplinary power 


6. The situation presented a difficulty when the 
American Bar Association invited state bar mem- 
bership in its House of Delegates. Preference 
was rightly given the voluntary State Association, 
as the proper representative of the Louisiana bar. 
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The Missouri situation is also peculiar. In 
that state the Supreme Court declared its power 
and responsibility in the matter of the bar and 
was moved to apply its power in the field of 
discipline and unauthorized practice. The court 
adopted rules requiring payment of a fee of three 
dollars (later raised to five dollars) by every 
practitioner; it adopted the American Bar Asso- 
ciation canons of ethics, and gave them an 
enforcement theretofore unknown. It created 
committees of four practitioners in each of 
thirty-eight districts to investigate all complaints, 
to try respondents, make a record when the facts 
justified, and leave to the courts the matter of 
penalty. A state wide committee, with a sala- 
ried chairman was created to coordinate the 
work.? 

This has been called a “common law mar- 
riage” and also the “Missouri compromise.” It 
is working better than the status so implied 
ever worked before. It is presumed to lead in 
time to such overwhelming membership in the 
voluntary association as to make the accepted 
form of organization inevitable. 

It is submitted that these facts, 
referred to, do justify the terms 
and “revolution.” 

The Puerto Rico instance deserves a word. 
There existed a unified bar from time immemo- 
rial on that island, as in all Latin nations, but 
the impact of Yankee government broke it down. 
For a generation there was disintegration tem- 
pered by voluntary association. In 1934 the 
bar ratified an act which restored the unified 
bar and with it the old provision for financing 
it through stamps sold by the bar, so that one 
dollar would be received upon the filing of the 
first paper in every suit. The income is now 
about $12,000 per annum.* 

Perhaps we should not 
Idaho experience. A few bar leaders obtained 
association authority and had a bill introduced 
in legislature in 1923. Every lawyer in that 
session was heartily opposed. Together they 
showered so much ridicule on the idea, and on 
the lay chairman of the live-stock committee, 
who sponsored the measure, that it was passed 
in the final hours of the session. Before organi- 
zation was completed the validity of the act was 
passed upon by the supreme court. It was held 
invalid by a majority of the five justices because 
of two purely technical defects, but the majority 
opinion was classic in its condemnation of the 
whole idea.” And yet, with time to cool off and 


so sketchily 
“movement,” 


omit in haste the 


7. Jour. ABA 20:525, 21 


:30, 65, 256, 533. Jour. 
A. J. 3. 18:36. 
8. A description of the act and its text appear 
in Jour. A. J. S. 16:104. 


9. Jackson v. Gallet, 39 Ida. 382; 228 Pac. 1068. 
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‘consider advantages offered, the bar association 
had it amended in form and passed at the next 
session. 

It would seem that by the time it reached 
the court again, the California campaign had 
radiated light, and the author of the corrosive 
first opinion, gallantly revoked every criticism.’® 
Such judicial magnanimity is rarely seen. 

Interested readers will want to know far more 
about the nature of these acts and will find the 
facts in State Bar Acts Annotated,’ and some 
of the history of every such campaign in the 
files of the American Judicature Society Jour- 
nal.}2 

The model acts were purposely extended to 
include much detailed matter in order to give 
a picture of this strange institution and suggest 
its mode of operation. It was but natural that 
in California, where the profession had every 
type of lawyer, the hope of defeating unification 
lay in the courts as well as in legislature. The 
former method has been tried about seventy 
times. It gave promise because some elected 
judges felt that they would please more lawyers 
by whittling down bar powers than otherwise. 
They also for a number of years expected repeal, 
which would confirm and justify their efforts. 
Their dissents had the effect, undoubtedly, of 
stimulating much needless litigation and appeal. 
A magnanimous reaction to this disaffection was 
a successful campaign by the State Bar to 
increase judicial security through a_ constitu- 
tional amendment. 

By 1930 it was becoming clear that a shorter 
act would suffice and give opponents less oppor- 
tunity to conjure disastrous results. So in the 
next year the South Dakota Association obtained 
enactment of a short law, referring some details 
to supreme court rules. 

The veil which prevented the profession from 
realizing the sufficiency of judicial power to 
serve the ends of unification was becoming thin 
and in 1933 it was rent by Robert Guinther’s 
address to the Ohio State Association.1* In 1934 
the action of the Missouri supreme court con- 
stituted the first precedent for judicial sanction 
of unification. While the court rules did not 
go the entire distance, they did demonstrate 
judicial power by imposing a fee on every prac- 
titioner.™4 


10. In re Edwards, 45 Ida. 163; 255 Pac. 906; 
45 Ida. 676; 266 Pac. 665. 

11. This compilation, third edition, is available 
at the offices of the ABA and A.J.S. 

12. Which should be found in every bar assoc. 
library. 

13. See address by Robert Guinther, Ohio Bar 
Assoc. Report, July 10, 1933; Jour. A.J.S. 17:39. 

14. A notable precedent. But lawyers have 
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In the same year the movement took new 
ground in Kentucky, where the legislature 
passed a short act fixing the larger factors and 
directed the supreme court to amplify the act 
with detailed rules. In 1935 the same course 
was taken in Michigan. Since then the planning 
has been in most states toward judicial sanction, 
either after adoption of an enabling act, or with- 
out one, or in pursuance of the Missouri method. 

The decision of the Kentucky supreme court 
in 1937, holding squarely that the organization 
rests entirely on the court’s rules, did much to 
raise the hopes of lawyers in several states, who 
had petitioned their courts.1° Finally the doc- 
trine of judicial power and responsibility for the 
profession of law was confirmed by the opinion 
which organized, forthright, the bar of Ne- 
braska.?° 

It may be best to bring the history to this 
date, though briefly. The Indiana court refused 
to organize the profession by rule, giving no 
reason, and not denying its power. The Florida 
and Tennessee’* courts refused similarly to 
sanction the Missouri plan. The Kansas court 
has told the State Association to increase its 
membership, meanwhile holding the petition 
without prejudice. The Iowa situation is similar.1* 
Before this is published the New Jersey supreme 
court will probably have ruled on a bar petition. 

It is a dangerous matter now for a court to 
disavow power. Such a decision would doubt- 
less soon appear anachronistic. 

It is in Massachusetts that the most developed 
form of approach is seen. The legislature has 
been asked to request, by resolution, the su- 
preme judicial court to adopt appropriate rules 
for unification. The reference of this resolution 
to the Judicial Council affords time for discus- 


been taxed as a class in several states. This 
brought about the premature unification of North 
Dakota lawyers, who still are taxed $10 a year, 
half of which is diverted to the uses of the State 
Bar and half to the statutory Board of Examiners 
and Censors. Lawyers in Alabama, the first state 
to receive a comprehensive bar act, were taxed 
$25, of which $5 was diverted to State Bar use 
after incorporation; later the tax was reduced to 
$15, of which $10 now goes to the State Bar, 
which is the best financed of all. 


15. Commonwealth ex rel. W. J. Ward, v. J. L. 
Harrington, 266 Ky., 41; 98 S.W. (2) 52; Jour. 
A.J.S. 20:207. See also In re Sparkes, 267 Ky., 
93, 101 S.W. (2d) 194. 

16. Nebr. Sup. Ct. Jour. Vol. 7, No. 4:39; 275 
N. W. 265, 269; 5, Jour. A.J.S. 21:69. 

17. The Tennessee decision was based on one 
of many years ago by which the supreme court 
absolved the bar of statutory taxation. 

18. See Jour. A.J.S. 22:142. 
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sions. The movement asks for study only, re- 
gardless of bias. 


There is no need here to offer support for 
the position taken by the supreme courts of 
Kentucky, Missouri and Nebraska, and implied 
in the delay imposed by the courts of Kansas 
and Iowa. 


Effect Upon the Individual Lawyer 


It seems more to the point to consider what 
requirements are imposed upon the lawyer by 
unification. This ought to be done readily be- 
cause the only requirement whatsoever is the 
payment of an equal annual fee to be devoted 
to the maintenance of his profession and ex- 
pended by executives of his own choosing. The 
fee is insignificant, ranging from two dollars to 
seven-fifty. 

Unification imposes no other obligation on the 
practitioner who has been accustomed to ordi- 
nary honesty in his dealings with court and 
clients. He will pay a trifle once a year and 
may, if he wishes, wholly ignore the bar for- 
ever. He may indicate his disaffection posi- 
tively, by agitation for the repeal of bar rules, 
or their emasculation. He may organize others 
of his kind to resist enforcement by all lawful 
means. He may use his privilege to disparage 
unification and its agents in any words short of 
libel, and may extend his efforts to states two 
thousand miles away. 

And yet he calls this regimentation! 


It is coercion, but no more than entrance re- 
quirements; no more than any exercise of the 
powers of government which regulate a mere 
citizen. 

The state may impose this requirement of an 
annual registration fee, and that is all it is if 
the registrant chooses not to cooperate. The 
state could as well create the bar as a body of 
salaried civil servants under conditions of servi- 
tude precisely like those in other departments 
of government. The state could define the ac- 
tivities of every lawyer and his earnings. It 
could restrict to any extent the number of 
lawyers. It could forbid a union, as hostile to 
popular government. It could discharge lawyers 
at the end of any annual term. 

It must be remembered that our constitutions 
know no background of tradition or common 
law. The legal profession has drafted them and 
has put into them neither grants of power nor 
limitations so far as the lawyer is concerned. 

I have tried to show that the payment of a 
fee is the most insignificant sanction that can be 
suggested. The questions may still be asked: 
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“Why oblige every lawyer to belong? Can- 
not those who appreciate the advantages offered 
afford to pay the cost of operation? Cannot the 
powers of the integrated bar be conferred on 
the largest group that requests them, with per- 
mission for all others to join when they are 
persuaded?” 

The answer to these questions derive from the 
traditional impotence of the selective or volun- 
tary association. There can be no inclusive bar 
without compulsion. And without the mem- 
bership and potential participation of every 
lawyer in determining bar policies, the organiza- 
tion can never make a declaration which binds 
the entire profession or which obligates the pro- 
fession. It can never make a declaration which 
will not be attacked by outsiders. And the out- 
siders can employ arguments which responsible 
lawyers cannot meet.’® There can be no com- 
plete responsibility without the inclusion of all 
practitioners. 

Finally, a minority, however small, may always 
openly oppose majority policies with no fear of 
retribution, but the public must know that they 
are a minority. 

The reader will observe that the change from 
disintegration to integration is very much like 
building a new edifice for the bar on the site of 
the old, and while the old is being occupied. 
This seemingly impossible problem has at last 
been solved, and should inspire the profession 
to the attainment of all its worthy objectives. 
Of these perhaps the greatest is the compara- 
tively simple job of convincing the public that 
the profession harbors no known member who 
is guilty of betraying its high standards. 

There is no slaughter of innocents in attain- 
ing this objective. Is it not plausible that a few 
suspensions and disbarments, and a good many 
salutary warnings, should go far to prevent un- 
ethical practices? The California State Bar 
glories in its record of cleaning house, but the 
disbarments have amounted only to one for 


19. See eg. “Wanted: A Wage and Hour Law 
for the Lawyers?” by Herbert U. Feibelman 
(Jacksonville, Fla.) Assoc. Editor, in Commercial 
Law Jour. 43: 4:114 (Apr., 1938) “... bar in- 
tegration leaders see the chance to raise their own 
pay by eliminating many of their associates by 
short, direct and summary process. Once in con- 
trol of the courts, whose judges in time may be 
named by the bar, these leaders, with a sharp- 
shooter’s precision, can pick off competitors, and 
thus reduce the number of practitioners. . .” 
typical misrepresentation is a story to the effect 
that a Washington lawyer was deprived of a fee 
of $4,500. The fact is that the lawyer had refused 
to pay a statutory tax of $2 imposed long before 
the bar act was adopted. On rehearing the case 
was decided on a different ground—lack of in- 
trinsic merit in the claim. 
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every quota of six hundred members, and the 
supreme court, often disclosing regret, has 
authorized every suspension and disbarment. 
The far more numerous admonishments are more 
to be credited for improving the reputation of 
the profession than the disbarments. 

Is it not true that the public looks upon 
lawyers as officials ready to sell their services 
to the first bidder? The bar must prove that 
this is not so. Incidentally it can prove that 
the lawyer renders service to those who have 
claims but no money whatsoever for fees. It 
can do this only through the most complete form 
of cooperation. 

As to the appropriate source for the integra- 
tion sanction there has been needless controversy 
as to whether the power resides in the judiciary 
or in the legislature, and as to which source yields 
finally the better results. The controversy has 
disclosed the fact that in each of the integrated 
state bars members insist that their foundation 
is the best and further, that their specific rules 
are best. The contentions seem vain when one 
realizes that a statutory bar is subject to judicial 
authority in respect to its primary function of 
enforcing ethical standards. It has been held, 
on the other hand, that the legislature is more 
willing than the judiciary to make amendments 
to the rules when needed, but recent facts make 
this doubtful. Under judicial power a needed 
amendment can be made swiftly and without a 
family row, if the supreme court concurs. A 
court which has sponsored bar unification must 
be as responsive to practical needs as a legisla- 
ture. 


Relationship of Bench and Bar 


Probably final speculation turns on the future 
relationship of bench and bar. The question is 
whether either will dominate the other. With 
all the acute problems of state which now op- 
press us it seems borrowing trouble to worry 
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about this. My own belief is that bench and bar 
are to be in equilibrium like binary stars, de- 
scribed as “a star system in which two stars re- 
volve around a common center of gravity.” It 
would appear that nature, aided by giant tele- 
scopes, has provided an answer. 

But one more principle deserves attention. 
Wherever ambition for bar unification exists the 
official representatives of the bar association 
should treat with the supreme court formally 
but fraternally because responsibility for the ad- 
ministration of justice devolves on both bodies. 
Nothing better illustrates disintegration in the 
judicial department than the timidity of bar ex- 
ecutives in respect to their highest court. Formal 
discussions between them are almost unknown. 
And at the same time, we know that in many 
states individual lawyers cultivate association 
with individual judges. , 

Why should not the bar in every state, unified 
or voluntary, establish a practice of quarterly 
meetings between its executives and the justices 
of the high court? The two are parts, equal 
and indestructible, of one department of govern- 
ment, with many problems in common, problems 
which have for too long escaped deliberation and 
solution. This practice has existed for a number 
of years in Illinois, with excellent results. Why 
not in every state? 

Let us remember the precept laid down by 
Charles E. Hughes, when, as chairman of the 
Conference of Bar Association Delegates, he 
presided in 1928 at a conference of bar delegates 
assembled to discuss integration: 


“The dream that we have, the vision we have 
—don’t let that fail—of lawyers together feel- 
ing that they are members of a profession, feel- 
ing that the interests of the profession are not 
the interests of a minority, but are the interests 
of all; feeling a duty to establish and maintain 
standards and willing to discuss with anybody 
the way to do it, but intent on getting it done.” 


The time to eliminate the unfit is before they begin their 
professional training. Any other procedure is not only wasteful 
but inhuman. . . The solution of this problem is to take the profit 
out of legal education.— Dean Young B. Smith. 





We regard the courts as business institutions to give the people 
seeking their aid the rights which facts entitle them to, and that 
with a minimum of time and money. We cannot afford to waste 
either time or money.—Justice William Renwick Riddell, Supreme 


Court of Ontario. 
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Bar Integration News—Arkansas and Virginia Arrive 


In addition to the following reports concern- 
ing integration projects in Arkansas, Virginia and 
New Jersey it should be said that the Montana 
Bar Association unanimously supported a peti- 
tion to the supreme court after its fall meeting, 
where President George E. Brand, of the Michi- 
gan State Bar, made a powerful address. The 
petition is pending at the time this is written. 
Should it fail there will be a bill in legislature. 

Bills providing for supreme court rules are 
being pressed in Indiana and Texas. 


Integration Success in Arkansas 


The Arkansas State Bar Association set out 
to achieve integration in 1934. Its bills in the 
legislature of 1935 and 1937 went far to educate 
the lawyers. Later the views of supreme couré 
justices were had informally, and a decision was 
made to amend the constitution to make judicial 
power clear. In the 1938 fall election the fol- 
lowing amendment was approved by a very large 
majority: 

“The supreme court shall make rules regulat- 
ing the practice of law and the professional con- 
duct of attorneys at law.” 

After submission of the amendment an in- 
formal poll of the profession was taken; a 
majority responded and ninety three percent of 
them voted for the amendment. The bar’s pub- 
licity committee had a task to educate voters, 
for, with twelve other proposed amendments and 
acts on the ballot those opposed to some joined 
in a “kill ‘em all” cry. The executive com- 
mittee of a farmers’ organization adopted an 
enthusiastic resolution for the bar amendment 
and sent it to 20,000 members. With public 
addresses, circulars and newspaper editorials the 
campaign resulted in complete success. 

At the time of writing the supreme court’s 
drafting and advisory committee has not yet 
completed its work. 


Virginia Bar Fully Organized 


On December 13 the Virginia State Bar was 
formally organized at its first convention after 
promulgation of the rules of organization by the 
supreme court, according to the act of 1938. 
So ends in complete success the efforts continu- 
ously made for integration for ten years. Prog- 
ress was slow and four times the elaborate bar 
act failed in legislature; success came through a 
short enabling act, which conferred a needed 
power and provided that disbarments should be 
by the circuit judges according to the statute. 


This act received large majorities in both cham- 
bers. 


The supreme court appointed its drafting com- 
mittee and later promulgated comprehensive 
rules. Not only are the ABA canons of profes- 
sional ethics adopted, but the canons of judicial 
ethics as well, and the reason is made clear, 
infra. 

Government is provided through a council of 
forty members, thirty-four of whom are to be 
elected for three year terms in as many circuits, 
at conventions to be called by the circuit judges. 
Terms are for three years. Six members are 
appointed by the supreme court, and the first 
commissioners are those previously serving on 
the rules drafting committee, with six additions 
at large. By-laws were adopted at the first 
meeting. 

The first officers are: Samuel H. Williams, 
pres.; John S. Battle, vice-pres.; Russell E. 
Booker, sec’y-treas’r; executive committee: Stu- 
art B. Campbell, Ashton Dovell, James W. Gor- 
don, James G. Martin, Frank W. Rogers and 
Homan W. Walsh. 

The one novel feature of the rules is election 
of members of the governing council at conven- 
tions called by the circuit judges. This was a 
provision in all preceding bills. It is an alter- 
native to mail balloting, and has the great ad- 
vantage of bringing members together who might 
not be able to attend state conventions. 

The organization is very like that in Michigan, 
which has not called for any alteration. In every 
congressional district there is a disciplinary com- 
mittee of five to seven members to receive com- 
plaints of unprofessional conduct with power to 
investigate through witnesses and to reprimand 
or proceed against an offending member in the 
circuit court. These committees also are to in- 
vestigate and take appropriate action in all in- 
stances of unauthorized practice. Their work is 
coordinated through the secretary's office. When 
a judge issues a rule against an attorney the 
chief justice of the state designates two other 
judges to hear and decide the case in conjunction 
with the judge who issues the rule. This is the 
Michigan practice. 

The reason for including in the rules the can- 
ons of judicial ethics is revealed in the last 
paragraph, wherein it is made the duty of thé 
members of disciplinary committees “to receive 
complaints of improper conduct on the part of 
judicial officers of the Commonwealth. 
Members shall report cases of improper con- 
duct to their committee, which shall investigate 
“and in its discretion report the matter to the 
council [of the Bar| for such action as the latter 
may deem advisable in the premises”. This 
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makes it very certain that the supreme court 
considers bench and bar indivisible parts of one 
governmental unit. 


New Jersey Bar Petition Denied 


So far as bar integration in the small states 
of the northeastern quadrant is concerned, it 
may be said that seeds taken from the temper- 
ate zone were planted in the subglacial regions 
of Connecticut, Massachusetts and New Jersey, 
where they have survived one winter, but cannot 
be expected to bloom for some time. The New 
Jersey Bar Association made a bold attempt to 
get supreme court approval of its integration 
rules. A decision of the court on January 19 
was unfavorable, leaving the Association in the 
same situation as the ruling of the Kansas su- 
preme court, where the Association is advised to 
increase its membership. The court says: 

“A substantial minority deprecate the move- 
ment, and we, therefore, feel that no action 
should be taken by us which so vitally concerns 
the activity of the legal profession, unless it was 
more widely approved by them.” A newspaper 
report includes the statement that “fewer than 
fifteen percent of the lawyers of New Jersey 
now belong to the Association.” Without this 
attempt it would have been impossible to induce 
most of the lawyers to hear about, or think 
about, this subject. 

When the Oklahoma State Bar Association 
went to the legislature with its integration bill 
its membership was only twelve percent of the 
entire body of practitioners. The Association 
had been enterprising and ambitious, within 
its powers. It was not mere luck that the bill 
succeeded. The legislators had to be convinced. 


Colorado’s Shining Example 


There is much to be learned by weak state as- 
sociations from the recent example in Colorado, 
where membership fell to about 200, and the 
first attempt to induce local associations to be- 
come integral parts of the state Association was 
made by President Wilbur F. Denious and ac- 
cepted by nearly every association in advance 
of the annual convention. The result was a 
state membership nearly inclusive. The affilia- 
tion, so called, involves a low rate of dues for 
local association members, and yet a far greater 
income for the State Bar than it previously re- 
ceived. See Colorado Bar Association Rejuven- 
ated, Jour. AJS, 22-132, October, 1938. 

What has occurred since October makes “re- 
juvenated” appear to be a weak term. The 
Colorado Bar Association, by virtue of giving 
the members of all local associations representa- 
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tion on the board of governors, has already at- 
tained ideals long sought in many states. It 
has opened a secretary’s office in the state capi- 
tol; it has published an excellent bound volume 
reporting the convention and arranged for space 
in Dicta, the monthly organ of the Denver Bar 
Association; it has prepared legislation author- 
izing the supreme coyrt to adopt modern rules 
of civil procedure embodying the principles in 
the federal code; it has prepared a plan for 
legal institutes in each congressional or judicial 
district, to be held, possibly, four times a year. 
In other words, the Colorado Bar Association 
in a little over one year has lifted itself from 
impotence to power. It has already acquired 
as much integration as is conceivable under 
voluntary membership, and doubtless will, 
through new services, embrace virtually the en- 
tire profession, and be on a basis equivalent to 
that of an inclusive, statutory bar. Of course it 
had the advantage of the progress made in the 
integrated bars, but it also needed, and finally 
utilized, the services of outstanding officers. 


North Dakota Bar Proves Claim to Leadership 
In Integration 


At the 1938 convention of the North Dakota 
State Bar an account of the origin of the first 
integrated bar was presented by A. W. Cupler, 
of Fargo, who has long been a Director of the 
Judicature Society. It appears that his state is 
fully entitled to be known as the pioneer and 
leader. 

In 1919 the comparatively feeble Association 
adopted a resolution which provided for draft- 
ing “a bill following as nearly as may be the 
Canadian legislation on this subject.” The 1921 
proceedings contain the committee’s report, pre- 
sented by John E. Greene, the Association’s 
“grand old man.” The report said that the meas- 
ure was produced “partly from the legal act of 
Saskatchewan and partly from recommendations 
of the American Bar Association meeting held 
in Boston in September, 1919.” 

It was in 1919 that the conference of Bar 
delegates, Mr. Elihu Root, chairman, first heard 
formally of the idea of the inclusive state bar. 
That topic, and requirements for admission, fur- 
nished the Conference with its leading topics un- 
til, in 1930, spurred on by Chairman James 
Gamble Rogers, the conference got its teeth set 
in coordination of the state and local associations 
with the American Bar Assocition. 

It has always seemed strange that our states 
on the northern border, from Washington to New 
York, have been so insulated against Canadian 
influences, where the inclusive, compulsory pro- 
vincial bars have been dominant from pioneer 





AMERICAN JUDICATURE SOCIETY 


days, borrowing all that was useful from the 
complicated English system. Most European 
nations were at least on a par with England 
for centuries. 


It appears, then, that since the North Dakota 
Association was influenced by the Judicature So- 
ciety’s model bar integration act, as well as by 
the Saskatchewan example, it is entitled to out- 
rank Alabama in pioneering. 


But North Dakota was less successful in leg- 
islature than Alabama. A compulsory inclusive 
bar was established, but quite different from 
that provided in John E. Greene’s report. It 
was sufficient, however, to accomplish practically 
all that was needed. 

The North Dakota State Bar now strives for 
leadership by inclusive membership in the Amer- 
ican Bar Association, under the affiliation provi- 
sion in the ABA constitution, which permits of 
a reduction in dues for states in which the entire 
bar acquires membership. 


A Thrifty State Bar 


With annual dues at the nominal sum of three 
dollars the Oregon State Bar received, accord- 
ing to the report submitted at its 1938 conven- 
tion, the sum of $6,046 plus $46 of arrearage. 
The secretary’s report further shows receipts in 
excess of disbursements in the sum of $2,373, 
which, with the surplus at the beginning of the 
year, made a total of $4,836. After allowing for 
examination and admission fees totalling $2,635 
and a transfer of $426 from the “independent 
judiciary fund,” there is room for wonder and 
admiration. 


The thrift of Oregon lawyers was explained 
to Dean Wigmore some years ago, when he was 
a guest of the former Association. He com- 
mented upon the fact that many of the mem- 
bers present had Scottish names; whereupon one 
of them informed him that in the early settlement 
of Portland the emigrant sailing ships leaving 
Scotia’s ports made the same rate for Portland, 
Ore., as for Portland, Me. 


The secretary’s very comprehensive report 
contains further proof of thrift. Because some 
members are dilatory in remitting dues, and have 
to be dunned, there is a postage expense of about 
one dollar. The secretary recommends a penalty 
for delinquents, as is common in other state 
bars. 

It must be added, however, that the conven- 
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tion approved a report and resolution offered by 
a special committee on bar dues, that the bar 
act be amended to provide for dues of $6. A 
good suggestion was that the legislature set a 
maximum of $10, and that the bar board fix the 
amount of dues from year to year. (This ac- 
cords with the Nevada Bar Act, where dues were 
first $3, and recently have been increased to $10 
by action of the board of governors.) The in- 
crease authorized was supported by a need for 
committee funds, travel expense, better pay for 
the secretary, an independent monthly publica- 
tion and so forth. The Oregon Law Review has 
devoted space at slight expense but is not suf- 
ficiently frequent, and the report from which 
these facts are derived gives only committee re- 
port, and resolutions and the action thereon, re- 
ferring members for further information to a 
stenographer’s report in the secretary’s office. 
The small amount of dues in the bar act was 
presumably a price paid for its enactment. A 
majority of the profession should be permitted 
to govern dues within a reasonable maximum. 


The Oregon State Bar committees have been 
active as to a number of progressive matters; 
notably public relations, unauthorized practice, 
jury selection, fee schedule, selection of judges, 
judicial retirement and pensions, and others. 

As to public relations the committee reported 

adversely on radio broadcasting, after one experi- 
ment. It discussed other forms of publicity and 
pleaded for higher dues. The reference to news- 
papers was especially interesting. A member of 
the committee has supplied newspapers with re- 
ports on meetings of the bar board. “The news- 
papers have come to rely upon this service. 
We recommend that further emphasis be placed 
upon this contact with the press and that com- 
mittees whose activities are of general news in- 
terest make it a point to see that the press is 
well and accurately informed of the work being 
done. The editorial pages of the state have, in 
the main, been friendly and there is every indi- 
cation that as the press becomes better ac- 
quainted with the bar this friendly and helpful 
spirit will grow.” 

The convention also authorized a committee 
to report on a mode of creating district associa- 
tions, to the end that a larger number of mem- 
bers be enabled to participate in Bar affairs, and 
for representation of such districts at the annual 
meeting. The chairman of the committee is 
Lamar Tooze, of the Portland bar. 








That the lawyer is working for his own best 
interests when he works for the best interests 
of the public is accepted as fact in the minds 
of an increasing number of practioners. Likewise 
the truism that the associations of the bar con- 
stitute the means for advancing both professional 
and public interests. 

In really active bar associations the word re- 
form is no longer tabu. For a number of years 
the Missouri Bar Association has been such an 
active association. It has grown and increased 
in prestige as it has oriented itself to serious 
problems. The Editor realizes this more, perhaps 
than most members of that Association, for he 
remembers acutely the boredom expressed some 
years ago when reform proposals were presented, 
and the joyous relief when a visiting “bar leader,” 
an eloquent congressman, told his “brethren” that 
the profession was virtually above all possibility 
for improvement. 

This train of thought arises from reading ex- 
tracts from an address delivered by Professor 
Sunderland at a convention of the Missouri As- 
sociation early in October. The address was par- 
ticularly directed toward improvement in civil 
procedure. The speaker said that venue must be 
made more convenient, service of process simpli- 
fied, ex parte proceedings must surrender their 
dominant position in litigation, greater use must 
be made of discovery before trial, of judicial 
framing of issues and of proof by affidavit and by 
admissions of parties. (Lawsuits are to be con- 
tentious, but contentions should be restricted to 
actuality, and not be mere legal sabotage. ) 


The Bill of Particulars 


“Procedural rules,’ Professor Sunderland said, 
must be directory, not mandatory; actual preju- 
dice must be the indispensable basis for all pro- 
cedural objections; rules of evidence must be 
radically revised; calendars must be arranged in 
a way to avoid the shocking waste of time on 
the part of judges, lawyers and witnesses which 
has become familiar practice; better co-operation 
between judge and jury must be re-established; 
a much more comprehensive system of references 
and auxiliary administrative machinery must be 
developed; the economic waste and legal risks 
of new trials must be reduced; the mechanism for 
the review of judgments must be enormously sim- 
plified and cheapened; court must be unified and 
judicial personnel be subject to mobilization 
wherever needed; and better methods must be 
devised for the selection and retirement of judges. 

“These problems are intricate, pressing and of 
vital concern to the profession and to society. 
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Sunderland Sketches Route of Procedural Reform 


“Process of Revolt” 


‘The services ordinarily rendered by the courts 
are not absolutely indispensable, but only rela- 
tively so,’ Professor Sunderland warned. “The 
extent of their use depends upon their speed, 
their convenience, the expense involved, and the 
degree of success with which predicted results can 
be actually obtained. As more and more time is 
consumed in efforts to obtain relief, as disturb- 
ance to the business and to the peace of mind of 
the litigant increases as expenses mount and haz- 
ards multiply, other means may be found for li- 
quidating disputes. Losses may be charged off 
and forgotten, settlements may be entered into, 
and arbitrations may be effected. 


“Furthermore, the government may come to 
the aid of those who find the processes of the 
courts too slow, costly and uncertain, and may 
set up administrative offices, tribunals or bureaus, 
operating in a simple and summary manner, in 
which any inferiority in the quality of the rem- 
edy may be at least partly counterbalanced by 
the ease and speed with which it can be ob- 
tained. This latter process cannot be considered 
a normal development of administrative law. It 
is rather an arbitrary transfer of jurisdiction from 
a judicial to an administrative tribunal. 


Reason for Changes 


“Dissatisfaction with the manner in which the 
courts perform, rather than doubt regarding their 
inherent fitness for the task is in such cases the 
sole reason for depriving them of jurisdiction and 
turning the matter over to an administrative 
agency. 

“These methods of escape from an unsatisfac- 
tory judicial administration of the law are neither 
novel in theory nor unfamiliar in practice. For- 
tunately, however, they do not represent the first 
stage of popular discontent. The English tradition 
in favor of recourse to the courts has been strong 
and persistent, and the first reaction of the pub- 
lic has always been to attempt to improve the 
judicial machinery rather than to substitute either 
private adjustments or administrative control. 


“The process of revolt may therefore be con- 
sidered as a cycle with three phases, the first 
representing a constructive but ineffectual effort 
to obtain better service by means of judicial rem- 
edies, the second constituting a refusal to employ 
the unsatisfactory facilities offered by the courts, 
and the third resulting in the creation of new 
administrative agencies for giving the relief not 
otherwise obtainable on reasonable terms.” 
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Bar Cooperation Needs a Handbook 


One of the suggestions offered for adding to 
the membership and resources of the American 
Bar Association at the meeting of its section on 
bar association activities appears to call for spe- 
cial emphasis. The suggestion, among others, 
came from William Doll, who, after a thorough 
study of large city bar associations, gave great 
impetus in the last year to the Milwaukee Bar 
Association, of which he was president. The 
suggestion was a simple one; merely that a 
pamphlet be prepared to explain the nature and 
the objects of the American Bar Association. 

It appears to be a fact that tens of thousands 
of lawyers, engaged in efforts to improve the 
profession’s status by gratuitous public service 
through local and state associations, have only 
a hazy idea of what the parent organization has 
done and will do. These lost tribes actually 
need the plain facts. There is no source yet 
available. 

The plain purpose would be to enable some 
fifty thousand state and local association mem- 
bers to understand the intimate relationship of 
the American Bar Association to the associations 
to which they give willing allegiance. 

Such a brochure, being made as concise as is 
reasonably possible, would yet be too long for 
a magazine article. It would be a slight task 
for a small group of informed members to give 
tentative form to such a description. (Why not 
make it project for the ABA retired presidents?) 
While some history of the Association would be 
essential it could well be a brief history down 
to the point when the moment for coordination 
was approaching fulfillment. 

The pamphlet could be kept to a few thou- 
sand words were it not for the need of describing 
with considerable detail the numerous commit- 
tees and sections. There should be no skimping 
here, though this detailed description might be 
subordinated in position to a survey of what 
coordination implies. 

The elder members of the Association may al- 
ready fully appreciate the meaning of coordina- 
tion—the term and the status. Non-members 
must be informed. It can be shown that the 
future of the profession with all that that im- 
plies to our experiment in self-government, de- 
pends upon unified leadership, democratically 
acquired and sustained, quite as much as on 
faithful adherence to a program in the states 
and counties. That leadership is now conspicu- 
ous. From center to periphery programs lead 
to unity of planning and execution of plans. 

The existence of this interrelationship can be 
demonstrated. It has come about so recently 


that there appears to have been as yet no com- 
prehensive statement, though scores of reports 
and addresses obviously rely upon this funda- 
mental fact. It should not be difficult to con- 
vince any bar association member that coopera- 
tion is indispensable to virtually all bar projects 
and ideals. 

Since all this is new it would be appropriate 
to sketch a picture of the gropings of the na- 
tional and all state associations from their be- 
ginning until de facto coordination was assumed 
under the name of “the national bar program.” 
In each state, and in each local association, until 
recently there has been little understanding of 
the need for seeing all bar problems as parts of 
one central problem—which is the problem of 
justifying our systems of establishing and ad- 
ministering law and justice. 

Throughout these arid decades the contacts 
were only those of common membership by a 
few lawyers in local, state and national organiza- 
tion. Not so many years ago there were mem- 
bers of the American Bar Association who would 
not stoop to recognize the existence of any lesser 
body. They had achieved their ambition of be- 
coming members in an almost sacred hierachy. 
Many members of state associations could realize 
no need, not even fellowship, for local organiza- 
tions. 

In broad terms the history of most locals until 
recently has been one of few ideals and less 
accomplishment. The history of virtually all 
state associations for many years, and of some 
to this day, is equally barren of real accomplish- 
ment. Many even of their loyal workers were 
painfully slow in acquiring a conception of the 
basic need for unity. The lack of opportunity 
for the rank and file to participate in planning— 
the lack of democratic government — explains 
much. 

A simple presentation of illustrative facts 
would convince any lawyer reader of such a 
pamphlet that the frustrated hopes of years de- 
pend upon bar cooperation. In the lack of 
coordination in the past he would find the ex- 
planation for wasted time and almost wasted 
planning. He would observe that the profession 
is emerging from disintegration, that it has re- 
cently acquired the essential machinery. He 
would observe that of leadership there is no 
lack, nationally or locally. For a number of 
years it has been apparent that the men entrust- 
ed with official duties are those who have a 
vision of a profession moving from aridity to 
abundance. The reader would observe in the 
younger practitioners no sense of frustration, 
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but a spirit of striving and winning. A new 
generation is assuming the responsibilities of the 
bar. 

Two essential factors exist—organization and 
leadership. The third factor is means, and that 
implies both men and money. Dues of only one- 
half of one percent of net income of all lawyers 
now members of one or more associations would 
mean income sufficient, probably twice what is 
now available. This is presently impossible; 
dues higher than those now current would in 
many cases yield less owing to resignations. 

But it is clearly seen that the reason for lim- 
ited membership as well as for limited income 
is the failure to make many lawyers realize the 
money value to them of cooperation through 
association. Hence the present striving by bar 
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executives to prove that their associations have a 
money value to members far above the petty 
fees. Such striving seems certain to succeed. 
And meanwhile there seems to be a real need 
for a lucid description of professional organiza- 
tion in its present stage, and especially the indis- 


‘pensable coordinating function of the American 


Bar Association. 

There is now starting a promising campaign 
under the auspices of the bar activities section 
to imbue bar executives throughout the country 
with the spirit of cooperation. It will doubtless 
go far in promoting cooperation. For this the 
personal appeal is appropriate. But there is 
need also for a conspectus in printed form which 
will set out plainly the advantages of a larger 
membership in the national organization. 


Views on Jury Trial in State and Federal Courts 


The opinions of 1275 Texas lawyers as to their 
preference for jury trial in their state and federal 
courts were elicited through a questionnaire pre- 
pared by Professor Robert W. Stayton of the 
University of Texas law school, and reported 
upon in the Texas Law Review for December, 
1938 (17, 1, 62). Students assisted in circulat- 
ing the questionnaire and the analysis of replies 
was made by Professor Stayton, assisted by 
Thomas N. Watkins, a practitioner in Houston. 
The questionnaire read: 

For just verdicts, in accordance with the evi- 
dence adduced in the trial of civil cases, is the 
normal jury in the state courts or that in the fed- 
eral courts preferable? 

Why is this true? 

Do you ordinarily represent plaintiff or defend- 
ant in court, or is your practice in this respect 
varied ? 

The replies from lawyers representing both 
plaintiffs and defendants constituted a percentage 
of 59.9, those representing defendants 27.5 per- 
cent, and those representing plaintiffs 12.7 per- 
cent. Of the three classes 75.4 percent preferred 
the federal jury trials; 17.5 preferred the state 
trials; and 6.8 percent had no choice. 

Of plaintiffs’ lawyers 61.7 percent preferred 
the federal courts; lawyers of varied practice, 
in the percentage of 72.2, preferred the federal 
courts, and defendants’ lawyers preferred the fed- 
eral courts in the percentage of 88.6. 

Reasons for the preferences for the federal 
courts are grouped under nineteen heads, of 
which the more important appear as follows, 
with percentages: 

Method of selection, 56.6; chosen from wider 
area, 43.4; judge’s power to comment on evi- 


dence, 37.4; greater dignity of federal courts, 
15.2; granting of fewer excuses, 14.7; use of 
general charge, 10.1; better rules of evidence and 
procedure, 7.9; judges’ wider power to control 
courts, 7.4; less politics throughout federal 
courts, 6.6; more capable judges, 4.3; fewer pro- 
fessional jurors, 2.8; voir dire examination by 
judge, 2.7; greater dispatch in handling cases, 
2.5; less likelihood of tampering, 1.8. 


It appears from the detailed reasons that the 
Texas state judges and juries came off pretty 
well, in view of the majority preference for the 
federal trials. The implied criticism is mainly 
on the mode of selection of state judges and 
their lack of power to comment on the evidence; 
the choosing of juries from a larger area is not 
possible in state courts. 


Of the minority who preferred the state courts 
70.4 gave as one reason the state limitation on 
the power to comment on evidence. Other prin- 
cipal reasons were assigned as follows: 14.6 
percent favored the Texas practice in submission 
of special issues; 11.2 percent favored the state 
mode of selecting jurors (in counties of over 
58,000 the “jury wheel” method, and in smaller 
counties the jury commission method); 10.3 
percent favored the broader voir dire examina- 
tion; while eleven other reasons received a few 
votes. 


It is of interest that three lawyers believed the 
federal juries unquestionably superior but pre- 
ferred to take their chances with juries “more 
liable to be biased and more subject to inflam- 
matory argument,” and there were many others 
who “considered the federal jury preferable for 
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just verdicts,” but would personally prefer to try 
their cases in state courts notwithstanding. 

Replies showed that many attorneys preferred 
the federal juries for certain kinds of cases, and 
the state juries for other kinds. The question- 
naire was taken before the new federal rules were 
in force, so it would seem desirable to try it 
again with the same practitioners after two or 
three years of experience under the new regime. 
While the test was directed specifically to the 
question of juries, it unavoidably included pro- 
cedural steps, and the power, and mode of selec- 
tion, of the judges. It is generally conceded 
that in few states is there a mode ot selecting 
juries equal to that in the federal system, but the 
mode of selecting juries is only one of a number 
of important factors in jury trial. 


Comment on Court Rules Reporter 


In his timely proposal for a “rules of court re- 
porter,” published in the last preceding number 
of the JouRNAL, Dean Wigmore asked for com- 
ment. William J. Conlen, Philadelphia, re- 
sponded, saying that he hoped that there might 
be, not only a reporter for state court rules and 
amendments, but one also for decisions, citing 
the novel and timely work being done for the 
federal rules of civil procedure by Alexander 
Holtzoff, of the attorney general’s office. The 
first report on decisions by district court judges 
appeared in the American Bar Association Jour- 
nal for November and December. The reports 
are issued first as bulletins for the judges. 


Edmond G. Toomey, Helena, Montana, ex- 
presses the belief that sufficient effort by the 
organized bar should result, in a year or two, in 
inducing bar associations in all states to press for 
adoption of the substance of the new rules by 
legislation or by rules of court. He observes 
the need in some states for constitutional amend- 
ment, as in a few states where the constitution 
provides for separate chancellors, but believes 
the movement should extend even thus far. 


The most striking factor so far is the apparent 
total absence of criticism of the new rules. This 
cannot be taken to mean full acquiescence, but it 
may imply that critics have nothing better to 
offer. 


And this suggests again the recommendation 
of the supreme court’s advisory rules committee 
that a standing rules committee be appointed by 
the court for reasons which are obvious. Such a 
committee is needed wherever there is judicial 
rule-making authority, and in some states, hap- 
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pily, there is such a body. No code can long 
escape distortion or the need of amendment or 
amplification. 





Standard Instructions for Los Angeles Judges 


A volume of standardized jury instructions has 
been prepared by a committee of Los Angeles 
judges and lawyers, headed by Judge William 
J. Palmer, of the superior court, who offered 
this suggestion in 1935. Under authority of the 
superior court the book is published by Wolfer 
Printing Co., 416 Wall St., Los Angeles. “An 
introductory chapter explains at length the me- 
chanics,” says Judge Palmer, and “tells you 
everything you need to know, things you ought 
to know, before attempting use of the system.” 

The committee found that about ninety-one 
percent of the civil cases in the superior court 
arise from alleged negligence. This field is thor- 
oughly covered and there is also a group of gen- 
eral instructions fitted for use in every kind of 
a civil jury case. 

Judge Palmer’s description of the need for 
this study, published in the Los Angeles Bar 
Bulletin for November, 1938, includes pointed 
statements concerning the ineptness of a practice 
which obliges judges in brief time to endeavor 
to conciliate instructions submitted by counsel. 
“When methods that beget waste, that make 
necessary extensive duplication of labor, are in- 
capable of bringing forth better than a mediocre 
product, and often create a concoction that is 
harmful, they present a puzzle too attractive for 
a puzzle-chasing mind to resist.” 

“There is so much similarity [in negligence 
cases| that one is justified in believing that 
standardization of jury instructions for such 
cases is a practical idea. If, on a given day, ten 
such cases are on trial in our court, the fact 
means that twenty or more law offices have 
been put to the task of drafting jury instructions, 
and ten judges are required to read, as carefully 
as their time will permit, the voluminous offer- 
ings of the lawyers, to weigh, investigate, revise, 
interlineate, approve and reject, and often with 
results quite unsatisfactory to themselves, and 
to the lawyers, and quite inadequate for the pur- 
pose.” .. 

“Considering the manner in which this work 
has been done, the year and a half over which 
the editorial efforts have extended, the disinter- 
ested viewpoint from which the instructions have 
been delineated, the care and patience that have 
been exercised, and the many minds that have 
aided, and setting these factors over against the 
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method by which the average set of instructions 
is prepared, surely the probabilities are in favor 
of the new regime.” 





Two Important Bar Bills in North Carolina 


North Carolina’s two bar associations are co- 
operating in support of two legislative measures 
of importance. One is to confer rule-making 
power on the supreme court, and it provides very 
properly for an advisory committee to be com- 
posed of practitioners, law teachers and judges, 
with four-year terms. The other bill is intended 
to bring some order to the field of justice courts. 
Nobody knows how many justices of the peace 
exist in this state, but the presumed number 
would suffice, if active, for all the region lying 
between Cape Horn and Baffin’s Bay. The bill 
provides for their election in townships, limits 
the number in a township to the population, and 
permits the county board to place justices on a 
salary basis. Virginia offers the best example 
of reform in the local minor courts. Nearly all 
justices now are serving virtually as assistants 
to the county judge who becomes responsible for 
their work. 





A Lay Writer’s View of Our Profession 


Lawyers and the Promotion of Justice is the 
title of a small volume recently published by the 
Russell Sage foundation. It is the fifth of a 
series of published studies of professions, the 
former being devoted to social work, engineering, 
nursing and doctoring. The author is a staff 
member of the Foundation, Dr. Esther Lucile 
Brown. The main headings and the pages ac- 
corded to each are as follows: evolution of the 
profession, 11; legal education, 93; national as- 
sociations, 37; number of lawyers, 20; income of 
lawyers, 11; outstanding weaknesses in admin- 
istration of justice, 23; new trends in the promo- 
tion of justice, 61. It might be assumed that 
this book, almost wholly descriptive, would be of 
little service to practitioners; but the fact is 
that it presents for the first time the accumulated 
data on such a wide variety of phenomena that 
it serves a purpose, both of opening the eyes of 
professional readers, and of being a handy ref- 
erence book. 

There are outstanding features that should be 
mentioned; the book is written in an obvious 
spirit of disinterested inquiry; the factual state- 
ments are virtually unimpeachable; the apprais- 
als, which are numerous, are unexpectedly gen- 
erous; the author’s style is graceful, though 
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necessarily succinct; nothing of consequence has 
been omitted. It would have been easier to have 
made the volume twice as big. 


Perhaps the least expected, and most striking 
feature of the study is the absence of a quasi- 
philosophical attitude, which sets up a presently 
impossible standard of performance. It is that 
which vitiates, as well as ignorance, other critical 
expressions concerning the profession and _ its 
work. 

It is really fortunate that the author is not a 
lawyer. Dr. Brown’s preceding work was en- 
titled Physicians and Medical Care. She brought 
to the present job a developed technic. This in- 
volved a tedious reading of a small ocean of 
sources, which, with good sense, was supple- 
mented by interviews and counsel with scores of 
lawyers and judges. 

Since the result is a book which informs and 
does not draw blood from helpless victims it 
properly fills a gap in literature for lay readers, 
a field never before thoroughly explored. A 
lawyer author could not have exercised the same 
freedom of judgment, and, despite a judicial at- 
titude, his findings would not have satisfied lay 
readers. , 


Comments on books are commonly called criti- 
cisms. There is one criticism to be made. On 
page 142 we read that the American Bar Associa- 
tion has not entirely “escaped the inertia of age.” 
The fact is that the inertia which its leaders 
wrestled with for three generations was dissi- 
pated several years ago. There has been no ob- 
servable inertia in the past six years and no 
prospect of comfort through inertia in the future. 

The book deals unavoidably with obvious 
shortcomings of the profession at its present 
stage. The most harsh criticism is a quotation 
from an article written by a former president 
of the American Bar Association, which was pub- 
lished in this JOURNAL. 

If anything was omitted which deserved at- 
tention and emphasis it was the prospect of 
gradual attainment of objectives long sought be- 
cause of the awakening of the profession. Even 
this may be deduced from the descriptive chap- 
ters. The real history of the organized bar dates 
from about 1890 and emergence from the dark 
ages of laissez faire was not swift. It was con- 
cern for the intellectual standing of the profes- 
sion and the work for better, or real, law teach- 
ing, that constituted a first tangible objective. 
At the present time objectives are numerous and 
grow in number every year. 

There have been already two revised editions 
of the study of Social Work as a Profession. In 
less than five years the study of Lawyers and 
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the Promotion of Justice will call for revision 
and amplification. Lawyers who examine the 
present work will hope for an equally judicious 
treatment of what is added. 





Success of Key-number Jury System 


Reference has been made to the successful use 
of the key-number jury selection system in De- 
troit’s unified criminal court several times since 
it was instituted in 1932. It seems impossible to 
invent a better system. The best system, of 
course, is still dependent upon good administra- 
tion. The three Detroit commissioners have 
made the most of an ideal system. Their latest 
report presents much detailed information from 
which a few items are taken. 

In the past six years only eight percent of the 
jurors who served had previously served. This 
shows that there are in every community a suffi- 
cient number of high grade jurors to permit of 
distributing the service and so not making it 
onerous for any. In the past year there was a 
saving over the former system of $30,616. The 
heart of the system lies in eliminating all but the 
best material through individual examination and 
finally investigation of those who survive the 
first test. During the entire six years the number 
examined was 40,787, of which 27,628, or 68 
percent, were excused. Final investigation elim- 
inated 21 percent, leaving for service a total of 
10,430. In other words, the top fourth were 
chosen. 

The distribution in the wards last year is 
shown in one tabulation. There were seven of 
the twenty-two wards in which less than ten 
percent of those summoned were accepted, the 
lowest being two percent; the highest percentage 
was 20.4. The broad distribution, due to taking 
the names according to the system from the 
voters’ registration lists, is shown by the fact 
that 438 jurors last year once lived in 37 states 
other than Michigan, and 143 came from 40 
foreign countries. 

The commissioners are appointed by the gov- 
ernor. 





Concerning Involuntary Retirement 


While it is now pretty well understood that 
the retirement of state judges through impeach- 


225 


ment or other legislative action is without prac- 
tical value, there has been little progress in estab- 
lishing a proper system, one which enables a 
court or judicial commission to retire a judge 
for cause. The commonest causes would be 
physical or,mental disability. We deprecate re- 
tirement without any expressed cause by popular 
vote. This is the commonest form of retirement 
and a common source of depriving the bench of 
talent and experience. 

When a system is acquired which affords 
security of tenure retirement is likely to be be- 
cause of an infirmity of old age, and so there is 
needed a pension system for the judge who is 
relieved by a judgment of a judicial tribunal as 
well as for the judge who retires voluntarily. 

These factors were well dealt with in the Cali- 
fornia act (Stat. 1937, p. 2204), which provides 
that there may be involuntary retirement by the 
officials who participate in the selection of judges, 
namely: the governor, chief justice, presiding 
judge of the local appellate court and the at- 
torney general. Regardless of the nature or 
cause of retirement the pension is one-half the 
salary for a period equal to half the term of 
service, and at least five years, with the condi- 
tion that the retired judge shall not practice law, 
and if he receives pay for further judicial service 
it shall be deducted from the pension. 


This is the act which was of doubtful consti- 
tutionality, leading to an unsuccessful attempt to 
validate it by amendment of the constitution. 


Since laymen generally do not appreciate the 
positive need for judicial independence, nor the 
value of experience, it has been difficult, espe- 
cially in recent years, to obtain pension laws. 
They should be coupled with a provision for in- 
voluntary retirement after a judicial inquest. 
The judge of waning powers is often the last per- 
son to realize the need for retirement. An even 
stronger reason for supplementing the impeach- 
ment provisions which are so common and so 
inutile, one frequently set forth, is that judges 
sometimes acquire habits so offensive as to sug- 
gest mental derangement, but entirely outside of 
the scope of impeachment procedure. Such a 
judge, faced with an inquiry as to his “mental 
disability” will take advantage of the provision 
for voluntary retirement on pension, and it will 


Unless courts set some restraints on the length and number 
of published opinions it is inevitable that our present system of 
making the law reports the chief repository of new unwritten 
law will break down.—Justice Harlan F. Stone. 
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be a good bargain for the public. A pension law 
so amplified should justify itself in the public 
mind. 





Combining Sport and Justice 


“Now, anyone familiar at all with jury trial, 
either civil or criminal, as it is in the present 
day conducted in California—and I believe 
-everywhere in these United States—knows that 
it does not even attempt to approach the ideal. 
It is a dramatic performance in which the best 
actor usually wins. It is a performance in which 
surprise testimony thrown by one side to the 
other plays an important part, in which the con- 
fronting of witnesses with tricks knowfi by every 
trial lawyer, having little to do with testing the 
veracity of a witness, may entirely discredit a 
witness before a jury. Anybody who has listened 
‘to a discussion of evidence before a jury must 
concede that in a majority of cases ninety per- 
cent of the time of both counsel is taken up with 
the discussion of matters that are collateral, that 
really have no direct bearing upon the issues but 
tend to prejudice the jury one way or the other.” 
—Norman B. Sterry, Chairman Committee on 
Judicial Administration, California State Bar. 





Plea of Coverture Forgotten 


What is to be said for an attorney who, de- 
fending an action on a note, denies signature, 
but says his client paid it, and Aor good measure 
pleads the general denial, want of consideration, 
failure of consideration, alteration, illegality, 
duress, and anything else he can think of. For- 
tunately, the plea of coverture has become for- 
gotten. This is no fanciful case. I can show 
you plenty of such pleas. I suppose the attor- 
ney thinks he is clever. I think he should be 
disbarred, or at least suspended till he promises 
reform. It is just such practices as these that 
have made the public contemptuous of our legal 
ways and the responsibility for this practice is 
on the bar. I wonder if the public, seeing the 
lawyers engaged in deception, have not been en- 
couraged to add to it on the witness stand.— 
Wilfred Bolster, C. J’, Boston Municipal Court. 


Jury Classification in Cleveland 


The key-number system of jury selection was 
invented by members of the Cleveland Bar As- 
sociation and put into use for their common pleas 
court in 1929. Recently Commissioners Virgil 
A. E. Dustin and A. J. Kennel released some 
statistics concerning 24,402 men and 21,979 
women who had been approved after formal ex- 
amination. 


It appears that prospective jurors are classi- 
fied according to apparent intelligence and 
capability, in classes known as A, B, C and D. 
Class C comprises those of average education and 
intelligence, and none are drawn from class D. 
The following table shows distribution of both 
men and women and also their opinions as to 
capital punishment. 


Per Per 

Cent. Cent. 

Men Women 
Ciess A... .. 6.8 5.8 
Cree B.. 24.6 21.4 
Class C .. . 67.3 72.3 
Cisse. DD ..... ey 3 = 
Native-born .. . 86.2 91.37 
Naturalized ......... . 13.8 8.63 
ee add d ca, See 68.57 
RE eer ere .. 18.63 26.9 
Sixth-Grade education ...... 9.3 5.1 
Seventh and eighth grades... 47.4 45.6 
ee RS ere ,« Sa 41.5 
Ra eee 9.4 7.6 
For capital punishment...... 73.5 73.3 
Against capital punishment... 23.4 23.4 
SE Us eco cs hare alors 3.01 3.24 





A Judge’s Full Duty 


“We read in the sacred volume of the unprofit- 
able servant who wrapped his talent in a napkin 
and buried it in the earth. In my opinion the 
judge who makes no effort to utilize the knowl- 
edge gained in his daily experience concerning 
defects or possible improvements in the methods 
of administering justice is to that extent an un- 
profitable servant of the state.” 

So said Chief Justice John B. Winslow of 
Wisconsin, addressing the first session of the ABA 
judicial section, 1914. 





But what boots it that rights are guaranteed in a dozen consti- 
tutions, and that there are courts with power to enforce them, if 
these tights are as a matter of fact, denied to litigants too ignorant 
or too poor to give bonds and perfect appeals from justice courts 
that render unconstitutional and illegal judgments and demand 
oppressive bonds ?— Francis E. Winslow, Pres. N. C. B. A. 


———— 


——— 


Bar Association Activities 


Under this head the Section of Bar Organization Activities of the American Bar As- 
sociation will regularly present new items of a practical bearing on the every day work 


or state and local bar associations. 


The cooperation of all bar officers, editors and 


committee members in furnishing items of interest is earnestly solicited. 


Better Bar Reports at Lower Cost 


There’s a good deal to be said of a very prac- 
tical nature concerning the printing of state bar 
association proceedings. In most states the con- 
ventional method is followed; there is a com- 
plete record in a well bound book which reaches 
members so many months after the convention 
that it can interest only a few. This is the most 
expensive way. 

The extreme opposite is a report of all main 
features in the association’s monthly journal. 
One of the best examples is found in Missouri. 
Every member receives the report within three 
or four weeks, and a month later gets less sig- 
nificant texts. This is doubtless the least ex- 
pensive, as well as the quickest method. : 

A way of economizing on book publishing was 
adopted some years ago in Illinois. Paper bound 
copies are sent to all members who sign and re- 
turn a request, and a price is set on the cloth- 
bound copies. There is substantial saving when 
a score or more of lawyers in a single office re- 
ceive only a few copies, but sufficient. On the 
other hand the members who most need to receive 
stimulus may fail to sign and mail the request. 


As for the mode of editing there is a choice be- 
tween printing the entire stenographic record, 
much of which has no permanent interest or value, 
and of condensing the discussions in narrative 
form. For most readers the latter way would be 
preferred, and a considerable saving be effected, 
though more labor on the part of the bar secre- 
tary is implied. 

An excellent example of the condensed report 
is afforded by the product of Professor Mason 
Ladd, secretary of the Iowa Bar Association. The 
latest report of an exceptionally successful meet- 
ing contains all of the principal addresses, com- 
mittee reports in full, the action taken on all reso- 
lutions, and the membership roll alphabetically 
and by towns, Thirty pages are devoted to signed 
biographies of thirty-six deceased Iowa lawyers, 
some of whom were not Association members. For 
this latter service such a volume will be of in- 
creasing value in later years. Addresses delivered 
at bar section meetings are published later in the 
bar section of the Iowa Law Review. The volume 


is exceptionally well indexed for speedy reference 
to any desired information. Incidentally the vol- 
ume proves to outsiders the dynamic quality of 
the leaders of the profession in Iowa. 

A recent investigation indicates that in nineteen 
states the bar associations have no regular means 
for informing members of activities except 
through the annual report of proceedings. In 
those states especially there should be no loss 
of time in printing and circulating the proceed- 
ings. At the best this is a slender thread of 
communication. If the association leaders could 
learn ng more as to bar interests and activities 
than thédse who do not regularly attend conven- 
tions they would understand the difficulty of in- 
creasing, or even retaining, membership. A 
monthly periodical is worth several times more 
than a quarterly. An annual contact is worth 
far less than a quarterly publication. 





Mode of Choosing Bar Presidents 


“The time has passed when the president of 
any state bar association should be allowed to ac- 
cept election to office with the idea that all he 
is going to do during the year is tg attend ban- 
quets and make pretty speeches. He is the ex- 
ecutive head of the most powerful professional 
organization in his state, and upon his initiative 
and administrative ability depend very largely 
the success of its efforts.” 

The quotation is from an extraordinarily in- 
formative address delivered by Chairman R. 
Allan Stephens, of the ABA section on bar or- 
ganization activities, at the latest convention of 
the Missouri Bar Association. Chairman Ste- 
phens then told of the practice in Illinois where 
there are three vice-presidents and each in turn 
has assurance that he will become president, ac- 
quiring experience year after year. The tradi- 
tion is well established, though extra-constitu- 
tional, and the election of officers by mail vot- 
ing has been in effect in Illinois longer than in 
any other state. 

In most of the integrated state bars the presi- 
dent is chosen by the members of the govern- 
ing board, from their number, which means that 
a considerable number of officers are available, 
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that selection is by those who best know the 
qualifications of all, that every president is a sea- 
soned official, and finally that responsibility for 
many administrative problems rests on the entire 
board. The most unfortunate mode of selecting 
a bar president is by treating the election as a 
mode of conferring an honor. This arose from 
the conception that the president had little to 
do, and it resulted naturally in little being done. 
Because this practice is disappearing there should 
be found other appropriate ways of conferring 
honors. 





Advocacy Needs Section Organization 


The trend toward section work in bar organ- 
izations becomes more evident every month. 
Heretofore a few enthusiasts on a subject have 
been made a committee. They know what is 
needed as to that subject, but their reports are 
passed upon by a majority that has little knowl- 
edge and no interest or responsibility as to that 
subject. Sections bring together all lawyers who 
are really informed as to special fields of law 
and who have any interest. Sections work with 
some confidence that their products will have a 
real effect. They become, if unconsciously, that 
informed and dependable agency that legislatures 
have so much needed and have been unable to 
create. 


Of all the sections so far created the only one 
which is devoted to trial work is that recently 
begun by the Philadelphia Bar Association. The 
example should be followed in all cities. As much 
as any other field of law advocacy should be 
served by lawyers of special talent and thorough 
training. The failure of those practitioners who 
have proved their skill in trying cases to pool 
their interests is universal. Its consequence is 
everywhere observable in the bungling of clients’ 
cases and the annoyance of judges. 

On behalf of this proposal it may be added 
that training in advocacy in a jurisdiction in 
which it is recognized as a special field will be 
open to all lawyers. Those attracted to trial 
work or appeals should be able to get their train- 
ing under experts who are qualified to instruct 
and who have a personal responsibility to the 
courts and to their own organization. Instruc- 
tion would imply weeding out incompetents to 
the great advantage of themselves, as well as of 
clients and judges. Those proficient in the art 


would do much to improve public relations. 
Lawyers are seen in action by the public only 
when their function is performed in the court- 
room. 

Somewhat analogous to this subject is an idea 
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expressed by Nathan Boone Williams in an article 
entitled Quo Vadis, published in Temple Uni- 
versity Law Quarterly for November, 1938, 
from which two paragraphs are borrowed: 


The Problem of Fee-Splitting 


“Another important situation needing atten- 
tion by both bar and the courts arises from the 
growing tendency of lawyers to accept full time 
employment in private business. In the same 
category is to be regarded the acceptance of 
public office carrying full time salary or other 
emoluments. In such circumstances, it seems 
highly desirable that by rule of court, such 
lawyers should be required to report such engage- 
ments to the court. This done, their profes- 
sional activities should be automatically re- 
stricted to those pertaining to their particular 
duties so undertaken, whether business or official. 
Nor should any attorney, while so engaged, be 
permitted to retain a partnership with or to share 
in the professional income of any other lawyer 
or firm of lawyers. 

“Tt is quite unconscionable that a member of 
congress, for example, who has to vote on the 
appropriations for the numerous boards and com- 
missions of the federal government should retain 
membership in a firm of lawyers which practices 
before such agencies, and share in the fees paid 
by clients of his firm who must appear before 
the creatures of congressional action. It is 
equally without the pale of sound ethical practice 
for the head of a trust company, who happens 
to be admitted to the bar, to retain either a silent 
or open interest in a law firm to which he en- 
trusts the legal business of the trust company, 
and in the earnings of which he shares. As long 
as membership on the bar rolls is permitted to 
those who have so withdrawn their activities, it 
is impossible to enforce the canon of bar ethics 
against the sharing or splitting of fees with non- 
members of the profession. Nor is it possible 
for the bar to escape lay censure when such 
double relations are disclosed. Until both bar 
and courts make a determined and successful 
effort to establish both the competence and in- 
tegrity of those entitled to be called lawyers, 
conscientious officers of the courts in the ad- 
ministration of justice, both courts and bar will 
encounter grave and continuing difficulty in 
counter-balancing the trend of public thought to 
supersede our traditional tribunals by other 
agencies.” 





Boyle G. Clark’s Notable Services 


A summary such as this affords opportunity 
for comment on a wonderful service rendered to 
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the lawyers of Missouri by Boyle G. Clark, who, 
for four years, had the title of General Chair- 
man of Missouri Bar Committees, and has re- 
cently resigned. Not only has Chairman Clark 
devoted most of his time to the work assigned 
him by the supreme court, but has done it en- 
tirely without remuneration. 

It will be remembered that in 1934 the Mis- 
souri supreme court, acting under its superin- 
tending power, and after the legislature by the 
most slender margin failed to enact a bar organ- 
ization bill, went far by its rules to integrate 
the profession. It provided that every lawyer 
should contribute to a fund to defray the cost 
of maintaining in each of thirty-eight circuits a 
committee of lawyers appointed by the court, 
and authorized to prevent unauthorized practice 
and to enforce the ABA canons of ethics. At 
the same time the court created a judicial coun- 
cil, to be supported by the same fund. Super- 
vision of the thirty-eight circuit committees was 
entrusted to a central committee of which Boyle 
G. Clark has been chairman. The annual fee of 
three dollars was later raised to five dollars. 
The new chairman of the central committee is 
on salary. 

Such faithful and onerous service performed 
without pay deserves recognition. A large share 
of all the lawyers in the United States are now 
benefited, and forever after will benefit, from the 
unprecedented work done by the Missouri su- 
preme court and its committee in putting an 
end to racketeering in law lists. This was no 
skirmish, but a major battle. 





Where Stands Massachusetts? 


The oldest bar association journal in the coun- 
try, and in many respects the best through all 
its twenty-three years, is the Massachusetts Law 
Quarterly. It was founded by Frank W. Grinnell 
who has continuously edited it and served as 
secretary of the State Bar Association and of 
the Massachusetts judicial council, which is old- 
est in point of service. It was in the Bay State 
that the judicial council idea came into being. 
In the latest number a plan is advanced for the 
financing of this necessary organ through indi- 
vidual aid. At a time when many bar associa- 
tions are reporting unexpected progress the 
Massachusetts Association finds itself with less 
than ten percent of the practitioners of the state. 
In recent years it has given representation to 
local associations, but without encouraging mem- 
bership growth. Nevertheless the Association 
and the judicial council exert a strong influence 
in the field of judicature. Inclusive membership 
of the more than 8,000 lawyers in the state is 
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the obvious need. This should be accomplished 
through supreme court rules. The high court 
justices should appreciate, not only their author- 
ity in respect to the profession, but their obvious 
duty. 





Connecticut Delegates Favor Integration 


It was told in the JourNAL for December how 
the Connecticut State Bar Association in a few 
years had acquired virtually all the organization 
features needed except inclusive membership. At 
its last convention this matter was considered at 
length by the delegates” conference, on presen- 
tation by James W. Carpenter, and the delegates 
voted that the matter be submitted to the As- 
sociation’s executive committee with a request for 
favorable action. In the open discussion the 
principal objection was based upon the fact that 
the superior court under its rules has afforded 
good service in respect to admissions and dis- 
cipline. These rules, of course, may be con- 
tinued; the chief need is participation by all prac- 
titioners in the management of the bar. 


New Mexico Bar for Judicial Appointment 


Members of the New Mexico State Bar, at 
their last convention, voted unanimously in favor 
of the selection of judges by appointment, and 
of a plan for accomplishing this through a con- 
stitutional amendment to be drafted by legisla- 
tors. The resolution includes an “appropriate 
provision for the submission of the record of a 
judge to the electors at fixed periods for ap- 
proval or disapproval.” Otherwise the State Bar 
leaves the planning and phrasing to the legisla- 
ture. The fact that the Hon. Sam G. Bratton, 
of the United States circuit court of appeals, 
was chairman of the committee which framed 
the resolution, reminds one of the peculiar psy- 
chology of many lawyers, who would give their 
lives for either of two causes, one being popular 
election of state judges, the other the mainten- 
ance of a federal judiciary appointed for life. 


Vital Program in Indiana 


In Indiana a second attempt is being made to 
persuade the legislature to enact a bar bill which 
will permit the supreme court to provide rules 
for organization and operation. The attempt 
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will not escape opposition, much of which always 
emanates from lawyers who profess worship for 
their supreme court but are horrified at the pro- 
posal that it should assist the legal profession 
to work together as a unit on behalf of better 
service to the public. In the past six or seven 
years the Indiana Bar Association has made 
progress hardly equalled in any other state. The 
bill to enable the judges to cooperate in admin- 
istration of the courts, referred to on page 196 
of this number, and the bill to provide for an 
integrated bar, if successful, will place Indiana 
in an enviable position among the leading 
states. The profession should have the support 
of all intelligent citizens in its present efforts. 
The survey of integrated bar states in this issue, 
page 211, affords absolute and successful con- 
tradiction of all the criticism ever voiced con- 
cerning bar unification. The pending bill to 
integrate the United States judicial system is 
practically identical with the Indiana court bill. 





Paternalism in New Jersey 


The answer to the question whether there are 
too many lawyers depends both upon time and 
place. The New Jersey Bar Association is proud 
of the fact that it has enabled lawyers to receive 
$250,000 for work on WPA projects in their 
field. The cost to the association has been 
$1,500, which is reported to mean fifteen cents 
a week for each lawyer, with a return of $165 
in salary for each dollar expended by the Asso- 
ciation. The work is still in progress; it in- 
cludes annotation of the workmen’s compensation 
act and other laws and certain restatements of 
law. A survey of the profession in New Jersey 
is to be undertaken, and could not otherwise be 
afforded. The survey will yield dependable in- 
formation as to congestion in the profession and 
the opportunities for developing a wider field for 
legal services. 





San Antonio Bar Association Project 


The San Antonio, Texas, Association, among 
other activities, is waging a spirited campaign 
against loan sharks. Doubtless in many places 
such work would be appreciated by the public. 
President Fagan Dickson reports a present mem- 
bership of 311 paid-up members in a city having 
a population of 231,000. 





Credit Due Legal Dailies 


At the present time the profession is receiv- 
ing incalculable assistance in publicity through 
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daily court publications in all the larger cities. 
The Court and Commercial Newspaper Service 
(CCNS) created by Rowland Shepard, proprietor 
of the Cincinnati Court Index, provides much 
news through cooperative service, and maintains 
in Washington a bureau which supplies almost 
daily the most dependable information concern- 
ing national affairs. 


A New Source of Information 


Lawyers who practice in the larger cities de- 
pend upon local daily papers for the lists of 
cases on call in various courts, for news con- 
cerning the courts, and for legal advertisements. 
Incidentally they receive also many general items 
concerning the local and state bar associations. 
In recent years, most of these daily papers sub- 
scribe to the service afforded through the Court 
and Commercial Newspaper Syndicate (CCNS), 
which provides news concerning bar activities 
throughout the country and a particularly in- 
formative service concerning congressional action, 
prepared by David Scott, the Syndicate’s Wash- 
ington’s representative. 


Outside of these cities lawyers have no such 
opportunity, and so are deprived of much cur- 
rent information. To meet their needs Rowland 
Shepard, proprietor of the Cincinnati Court In- 
dex, founder and president of CCNS, has begun 
publication of an eight-page weekly entitled 
American Law and Lawyers. The first number 
appeared on Jan. 7, 1939. It will vastly supple- 
ment the vital work undertaken by the ABA 
section or bar organization activities. A trial 
subscription for three months costs $1.00, and 
a yearly subscription, $3.00. The address is 534 
Sycamore St., Cincinnati. 





Minnesota’s Integration Movement 


At the 1938 convention of the Minnesota Bar 
Association there was a spirited debate concern- 
ing bar integration. A majority approved the 
report of the committee, which recommended 
that there be further study as to whether a sec- 
ond effort should be directed to the legislature 
or to the supreme court. Opponents stood for 
the original plan which was approved in one 
chamber of the legislature in 1934. The report 
to be made by the committee in 1939 will doubt- 
less afford thorough information as to the powers 
of the supreme court and promote a decision as 
to the course to be taken. 





A Great Bar Editor 
This writer has never seen, outside of the Cali- 
fornia State Bar Journal, any tribute to Andrew 
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Y. Young, who, though not a lawyer, was founder 
and editor until his death a few years ago of 
that Journal. Andy Young was proprietor of the 
San Francisco Recorder, a “legal paper,” and of 
its printing plant. There was no member of the 
California bar more enthusiastic than he for its 
promotion. When the State Bar Association in 
1925, with 1,500 members, started on the road 
to integrating about 11,000 lawyers, Young 
started the State Bar Journal, edited and printed 
it, and circulated it until his death, without cost 
to the Association. A reasonable amount of ad- 
vertising defrayed all expenses, even when it 
reached a circulation of about 12,000 copies. No 
lawyer member was ever more appreciated for 
his participation in the bar conventions than 
Andy Young. 





A Bar Journal Is a Good Investment 


On completion of its first year the Texas Bar 
Journal is recognized as one of the best of its 
class in the country. In the preceding year the 
State Bar committee on this subject made an un- 
favorable report and was dissolved. At the same 
meeting David A. Simmons was elected presi- 
dent, and immediately canvassed the situation, 
and in November, 1937, the bar board gave him 
authority to proceed on his personal responsi- 
bility. In the first issue the President said: 

“The lawyer who fails to attend the annual 
meeting has difficulty in believing that the officers, 
directors and committees work steadily through- 
out the year, and he is prone to assert that the 
only activity of the Association with which he is 
familiar consists of mailing him two letters a year, 
one in the spring notifying him that his annual 
dues are payable, and one in June stating that the 
annual meeting will be held somewhere the first 
week in July.” 

Whether they like the word or not, all bar as- 
sociations are striving for an “integrated” pro- 
fession, voluntary, if not compulsory. What 
chance for integration, for cooperation, when a 
majority of members have no contact except 
through paying dues and receiving a report of 
proceedings months after the annual meeting? 
And what chance for interesting lawyers who 
have no opportunity ever to hear of the associa- 
tion having done anything of substantial value? 

Money could not buy the Texas Bar Journal. 
It’s the chief integrative agency possessed by 
the Texas Bar Association. It aided in bring- 
ing the membership to 3,500 in 1938, and, mira- 
bile dictu, it produced a profit of about $500. 
The lack of means was a chief reason for not 
founding a journal previously. Along with the 
Journal, as a consequence of bold leadership, the 
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Association has acquired an executive secretary. 
It has high hopes of embracing every practitioner 
in the state before long. 





Pretrial with Bar Cooperation 


Since no statute is required for the institution 
of pretrial hearings the practice is available to 
any trial judge. The Texas Bar Association 
Journal for January contains an article which 
tells of a very successful experience in the 117th 
district court, sitting in Corpus Christi, and looks 
to the time when a majority of trial judges will 
act similarly and the legislature may be disposed 
to require such preliminary hearings in all courts. 
Judge Cullen W. Briggs provided, in Corpus 
Christi, that pretrial conferences would be held 
in connection with the rule day in regard to 
pleadings, which is set for the second Saturday 
preceding the Monday when the trial term be- 
gins. 

Judge Briggs “appreciates the cooperation” of 
all the local bar and visiting lawyers, and reports, 
saying also: 

“During the last term of this court more than 
204 cases were disposed of, and the credit for this 
signal accomplishment goes to you members of 
the bar who have already cooperated with the court 
in the speedy trial of cases and in the settlement 
of lawsuits out of court. This has been done by 
conferences among yourselves looking to the elim- 
ination of costly litigation.” 

Which suggests that much cooperation is avail- 
able to real leadership. The facts involved are 
certain to improve the profession’s public rela- 
tions in that district. 





Junior Bar’s Legislative Project 


The junior bar conference of the American 
Bar Association is working this year on a pro- 
ject which should accomplish a great deal of 
public value. A model act to create a legisla- 
tive drafting bureau is offered, and members in 
each state where the need exists will endeavor 
to secure adoption. They deserve the hearty 
support of all practitioners. It was about thirty 
years ago that Wisconsin led in this matter, and 
a majority of states have not yet acted. The 
lack of competent drafting is a continuing reason 
for defective laws. In this country expertness 
has never been properly appreciated. 

What is far more needed in our legislatures is 
power to prevent introduction of useless bills. A 
screening would save about half of the com- 
mittee work. Our legislatures have a host of 
committees and a large share of their time is 
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devoted to hearings on bills which they are 
obliged to report on adversely. To such an 
extent is this true that it is correct to say 
that the first and major duty of committees is 
to kill off bills which should never have been 
introduced. The work now necessary accounts 
largely for the fact that the first month or more 
of the session yields very little of affirmative 
action. If the party having a majority in both 
houses had the right to control the calendar 
actual legislative work could begin early, on the 
more important bills; the useless ones would be 
relegated to the end; and this would mean a 
voluntary reduction in the number. Our legisla- 
tive methods are so anachronistic and irrespons- 
ible that it hurts. 





Cooperation in Law Book Buying 


The traditional reluctance of lawyers to co- 
operate, which has been more common in small 
towns than large, has in many places made the 
purchase of law books needlessly burdensome. 
In an article concerning the universal problem 
of library facilities Charles B. Stephens, editor 
of the Illinois Bar Journal (Springfield), tells 
how lawyers in one Illinois county seat agreed, 
a few years ago to “a division of a maintenance 
of a community library. Each office undertook 
to secure and keep up to date one or two of the 
necessary series of publications. As a result 
each office has a minimum investment, yet each 
lawyer has available for his use a library that 
provides him with the best and latest materials 
for his work.’’ The Illinois State Bar Associa- 
tion has led in securing reduction in prices on 
statutes and certain other necessary books. The 
time should not be distant when competition 
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between publishers, resulting in needless duplica- 
tion of books, can be reduced for the benefit of 
all interests. This is a project for the entire 
profession. Locally every step in cooperation is 
a direct benefit to practitioners. 





Judges’ Pensions in South Carolina 


By recent amendment of the constitution South 
Carolina has provided pensions for judges under 
the following terms: two-thirds of salary, after 
serving twenty years and reaching the age of 
seventy-five; or fifteen years and the age of 
seventy; or twenty-three years at any age; such 
service to be continuous and extending to the 
time of retirement. Judges are required to re- 
tire, at the age of eighty, and if their service has 
been for twenty years, they receive full salary. 





Funds in Aid of Needy Lawyers 


For many years the Illinois Bar Association 
has nursed a pension fund made up by voluntary 
gifts, and used, as needed, for the relief of worthy 
members who are no longer self-supporting. Last 
year the fund was increased by a bequest of a 
member to the amount of $30,000. Among uses 
made of the fund last year three members were 
placed in old folks’ homes, two members whose 
offices were destroyed by a flood were aided, 
and the invalid son of a deceased member was 
afforded medical treatment. All state associa- 
tions and many locals now have a standing which 
would insure proper administration of a pension 
or relief fund. Such funds could be established 
if attention were given to their usefulness. 





rare numbers are priced higher. 


important public and law libraries. 





Concerning Binders and Back Numbers 


BINDERS—A very good cloth-bound binder, with gold lettering on the 
back, is supplied by the Judicature Society, postage prepaid, for One Dollar. 
It will hold at least four volumes of the JOURNAL. 

BACK NUMBERS—Previous issues of the JOURNAL, from Vol. 1, 
No 1 to date are available. Several gaps have been supplied recently through 
a reproduction process. The charge for most numbers is ten cents. A few 


INDEX—A cumulative index to the first twenty volumes of the JOUR- 
NAL is now available on request. The names of 237 authors are listed, fol- 
lowed by nearly 2,000 references. Complete files should be available in all 














